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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2045 
LAURA THORNHILL, 
versus 
OTIS R. THORNHILL, JR., AND D. vV. THORNHILL. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Chief J·ustice and Associate Justices of the 
S1tprmne Court of Appeals of Jlirginia: 
Petitioner, Laura Thornhill, respectfully represents that 
she is aggrieved by a final judgment of the Circuit Court of 
Culpeper County, Virginia, rendered on the 5th day of July, 
1938, in a certain procedure at law pending in said court in 
which she was plaintiff, and Otis R. Thornhill, Jr. and D. W. 
Thornhill were defendants. 
A. transcript of the record and proceedings had in the lower 
court accompanies this petition. 
In the preparation of this petition the plaintiff in error, 
Laura Thornhill, will be referred to as plaintiff, and defend-
ants in error. Otis R. Thornhill, Jr. and D. W. Thornhill, will 
be referred to as defendants, the same respective posi-
2* tions they *occupied in the lower court. 
The page references in this petition are to the manu-
script record. 
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THE PLEADINGS: 
ThP. plaintiff, Laura Thornhill, :filed her· notice of motion 
on the 26th of February, 1938, in which she alleged certain 
. injuries received ·by her while riding as a guest in an auto-
mobile belong·ing to the defendant Otis R. Thornhill, Jr. and 
driven by the defendant D. W. Thornhill. 
The accident out of which thP. injuries arose occurred in 
Albemarle County on State Highway Route No. 250, approxi-
mately seventeen miles 'vest of the city of Charlottesville, 
Virginia. The notice of motion alleged that the accident was 
caused by the gross negligence of the defendant D. W. Thorn-
hill, the driver of the automobile. 
On the 4th day of April, 1938, the defendant filed their 
grounds of defense in 'vhich they denied the allegations in 
the notice of motion and set up also several other grounds of 
defense which were waived at the time of the trial, and the 
case was tried upon the· theory that the defendant D. W. 
Thornhill was not guilty of g-ross negligence and that the 
plaintiff made no protest as to the manner in which the car 
was being operated. 
The notice of motion and the grounds of defense 'vill be 
found on pages 1 to 8 inclusive, l\JIS. Record. 
3* *THE FACTS: 
On the 7th day of August, 1937, the defendant Otis R. 
Thornhill, Jr., was to be n1arried at Fishersville in Augusta 
County, Virginia, and on the 6th day of August, 1937, the date 
of the accident complainod of, there was to be a rehearsal of 
the wedding in Fishersville at 5 :30 o'clock in the afternoon. 
'l'he defendant Otis R. Thornhill, Jr., at the time had a broken 
foot, which was in a plaster of paris cast, and he was unable to 
drive his automobile which was a Dodge coach. Because of his 
inability to drive his car he left for Fishersville earlier in 
the day of :August 6, 1937, ,vith a friend, leaving his car with 
the defendant D. W. Thornhill, who is his brother, and re-
quested him to bring the ca1• to Fishersville later in the day 
and bring the plaintiff Laura Thornhill with him. The plain-
tiff Laura Thornhill is a sister of the defendants Otis R. 
Thornhill, Jr. and D. W. Thornhill. 
It is admitted at the time of the accident the automobile 
which ·was owned by defendant, Otis R. Thornhill, Jr., was 
being driven by the defendant, D. W. Thornhill, with the 
knowledge and consent and at the request of the defendant, 
Otis R. Thornhill, Jr. (See page 66, ~IS. Record.) 
The defendant, D. W. Thornhill and his sister, the plaintiff 
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herein, Laura Thornhill, left Culpeper something after four 
o'clock P. ~I. on Aug·ust 6, 1937, and in accordance with their_ 
plans met a mutual friend, Judson Miller, in Charlottesville, 
Virginia, ~nd the three of them left Charlottesville and were 
proceeding west on State Highway Route #250 towards Fish-
ersville. The plaintiff Laura Thornhill was seated on 
4* the front seat between the *driver D. W. Thornhill and 
Judson Miller, the other occupant of the car. The rear 
seat was taken up with baggage, and no one was occupying 
same. 
Shortly after leaving Charlottesville it began to ra4l. and 
the macadam highway over which they were traveling, hav-
ing· a very slick surface after being wetted by the rain, be-
came very slippery. At the time of the accident the rain had 
checked up, but it was still misting. . 
The accident happened in Albemarle County, Virginia, ap-
proximately seventeen miles 'vest of the city of Charlottes-
ville on State Highway Route No. 250. (See p. 82, ~IS. Rec-
ord.) 
The macadam surface of the highway at the scene of the 
accident is 18 feet wide, and from the direction of W aynes-
boro towards Charlottesville there is a two per cent grade in 
the highway that ran uniformly up to the point where the 
curve begins; approaching the curve fr01n the direction of 
Charlottesville in the direction in which the defendant was 
driving, there is a straight stretch in the highway approxi-
mately one-quarter of a. mile long; there are banks on both 
sides of the curve where the accident occurred, and the shoul-
der of the highway is about 3 feet wide on the inside of the 
curve looking towards Waynesboro, and on the right-hand 
side of the curve looking towards Charlottesville the shoulder 
is about 9 feet wide. (See testimony of S. F. R.ixey, pps. 
44 to 48 inclusive, MS. Record.) 
On the right-hand side of the highway looking in the direc-
tion of Waynesboro, approximately 40 yards from the curve 
where the accident happened, there was a plainly visible State 
Highway marker indicating that an "S'' curve 'vas just 
5* ahead. The defendant, *D. W. Thornhill, admitted that 
he saw this sign and knew that he was about to approach· 
an ''S" curve in the highway, and estimated that the s~ 
was 35 or 40 yards from the curve. (See testimony of D. w. 
Thornhill, p. 78, }JIS. Record.) 
· The accident complained of occurred at approximately the 
apex of a sharp curve in said highway. :1\Ir. S. F. Rixey, Civil 
Engineer, who made a plat and survey of said highway at the 
·point of collision, testified that the total amount of curvature 
in thP. highway was 29-3/4 degrees; that all of the curvature 
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takes place in about a distance of 130 feet, not that the curve 
is uniform but that the total change of direction is about 130 
feet. (See testimony of S. F. Rixey, p. 45, lVIS. Record.) 
At approximately the apex of the curve in the highway the 
car operated by the defendant, D. vV. Thornhill collided with 
a truck loaded with straw and hay, which ·was approaching in 
· the opposite direction from which the Thornhill car was 
traveling; the truck at the time was approaching in the direc-
tion of Charlottesville; the truck was being driven by Clem-
mer Ramsey, and Elwood Cohron was riding ·with him in the 
truck at the thne. The truck was a Ford truck, and at the time 
of the collision was loaded with approxin1ately four tons of 
straw and hay; and at the time of the collision was proceed-
ing up-grade in third gear. (See testimony of Elwood Cohron, 
p. 24, lVIS. Record.) 
lVIr. Cohron further testified that when he first saw the 
Thornhill car it was approaching the curve ''at a terrific rate 
of speed" and that it did not look like the car would make 
the curve, and that the truck was pulled to the right side to-
wards the bank to avoid a collision. (See pp. 24 and 25, MS. 
Record.) 
6e *The truck 'vas far to its right-hand side of the high-
way and practically off the hard-surfaced part thereof, 
not exceeding fifteen miles an_hour at the most. (Testimony 
of Elwood Cohron, p. 25, l\1:S. Reco1·d.) 
When the truck came to rest after the impact it 'vas on the 
extreme right-hand side of the road, the front 'vheels off the 
macadam, and the right rear wheel was also off the macadam. 
(See p. 27, lVIS. Record.) 
The automobile driven by the defendant, D. W. Thornhill 
went across the highway and struck the truck, which as be-
fore stated, was proceeding in the opposite direction, approxi-
mately in the center of the truck between the radiator and 
left fender. (See p. 25, MS. Record.) 
·Clemmer Ramsey, the driver of the truck, and 1\ir. Cohron 
both estimated the speed of the Thornhill car to be between 
50 and 55 miles an hour. It is practically undisputed that 
the Thornhill car crossed the road and struck the truck, which 
was proceeding at a slow rate of speed on its proper side of 
the highway, practically off the hard-surfaced part thereof. 
·The plaintiff, Laura Thornhill, and the other occupant of 
the car, Judson lVIiller, were both knocked unconscious by the 
impact and were in1mediately carried to the University of Vir-
ginia Hospital. The defendant, D. \V. Thornhill, the driver 
of the car, immediately after the accident stated to Mr. Cohron 
that he "'vas driving too fast". (See testimony of Elwood 
Cohron, p. 24, 1\tiS. Record.) 
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The defendant, D. W. Thornhill testified that he was not 
familiar with the road and that he could not estimate the 
7* speed *at which he was driving; he testified that he might 
have been driving thirty, or he might have been driving 
fifty miles an hour. (Testimony of D. W. Thornhill, p. 71, 
MS. Rooord.) On cross examination he testified that imme-
diately preceding the accident he passed another car going 
in the same direction, and that he s~w the highway sign warn-
ing him that he was about to approach an S curve, and that 
the highway sign was somewhere between 35 and 40 yards 
before he reached the curve; he admitted that he stated to 
Mr. Cohron that he knew he was driving too fast; he admitted 
further, that he did not think it would have been safe even 
on a dry road to make this curve at between 35 and 40 miles~ 
an hour; he admitted that he knew the road was narrow and 
that it was slick; and he admitted that the plaintiff Laura 
Thornhill had warned him to slow down before the accident. 
(SP.e cross examination of D. W. Thornhill, pp. 77 to 82 in-
clusive, MS. Record.) 
On cross examination the defendant, D. W. Thornhill, in 
answer to a question made the following answer: 
'' Q. On a road approximately 18 feet wide, that is the hard 
surface part, on a day, after it has been ·raining, with a road 
that is slick, having· been warned that you were about to· ap-
proach an S curve, having been warned by your Sister to 
drive slow, do you think you were traveling properly under 
the conditions that then existed 1 
"A. Not 'under the conditions that existed, I don't guess 
I was.'' ( p. 80, MS. Record.) · · 
He was further asked on cross examination the following 
question: 
"Q. What was the reason you could not make this curve? 
''A. Too much speed, I guess.'' ( p. 80, MS. Record.) 
8" *The plaintiff, Laura Thornhill, who, as has been 
stated, was knocked unconscious by the impact, does not 
remember distinctly what occurred at or immediately pre-
ceding· the accident, but testified emphatically that at least 
once after leaving Charlottesville she protested to the driver 
about the speed at which he 'vas driving and asked him to 
slow down. She was asked the following questions on direct 
examination : 
"Q. Miss Thornhill, prior to this accident did you or not 
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make any protest to the driver of the automobile as to the 
speed at which he 'vas driving? 
''A. I did. 
"Q. At what time did you make this protest and what did 
you tell him? 
''A. I told him that the first five or ten minutes of a rain 
was supposed to be the n1ost dangerous time, and not to drive 
so fast. 
'' Q. Did you think that he was driving too fast at the time 
you made that statement¥ 
''A. Yes, I thought he was driving too fast for the condi-
tion of the road. 
'' Q. Did he or not heed your warning? 
"A. That is about the last thing- I remember." (pps. 56 and 
57, l\1:8. Record.) 
Judson ]\filler, the other occupant of the Thornhill car, 
testified that he hil)lself made no protest but that the plain-
tiff, Laura Thornhill, made several protests between Char-
lottesville and the scene of the accident, the distance agreed 
upon as being seventeen n1iles, as to the speed at which the 
car was being operated. He testified that he recollected her 
making the protest once, and was also under the impression 
she protested several times. He was asked the following· ques-
tions: 
9* *''Q. Did you hear Laura Thornhill make any pro-
tests as to the speed at which he was driving-! 
''A. Yes, sir. 
'' Q. How niany times? 
''A. I recall once, but it seems to me it was several times, 
I remember once definitely. 
'' Q. You are under the impression she also protested sev-
eral times? 
''A. Yes. 
'' Q. Did you yourself make any protest? 
"A. No, sir. 
"Q. Would you be able to state with any degree of ac-
curacy as to how close to the scene of this accident the last 
protest was made! 
"A. I don't think it would be accurate, no, sir.· The way 
it seems to me, I know there was a car right in front and we 
passed this car, and it seems to me the last one came at that 
time." (p. 62, MS. Record.) , 
The plaintiff Laura Thornhill was seriously injured 
and was carried to the University of Virginia Hospi-
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tal where she was treated by Dr. J. M. lVIeredith of_ the 
hospital staff. She sustained a concussion of the brain and 
was unconscious about an hour; she had an extensive lacera-
tion of the scalp on the right front edge, all through the fore-
head; also a laceration of the right knee; she was operated · 
on th13 same day of admission, and remained in the hospital 
sixteen days ; she had headache and dizziness for several 
weeks from the time of the injury, and her condition was 
diagnosed by Dr. 1\ieredith as ''a concussion of the brain, 
extensive laceration of the skull and laceration of the right 
knee''; her memory is impaired, and the scar on her forehead 
is a permanent one; she was given two blood *transfu-
10* sions while at the hospital, and endured quite extreme 
pain and suffering from her injuries. 
(See testhnony of Dr. J. 1\L lVIeredith, pps. 17 to 22 inclusive, 
1\1:8. Record.) 
At the conclusion of the plaintiff's evidence defendant by 
counsel moved the court to strike the plaintiff's evidence and 
assigned the following grounds : 
(1). The evidence fails to show that the Defendant, D. W. 
Thornhill was guilty of any gross or culpable negligence' 
which would entitle the Plaintiff to recover. 
(2). Our second ground is that the evidence utterly fails 
to show that hnmediately prior to this accident, that Miss 
Laura Thornhill made any protest about the speed or man-
ner in which the car was being operated, even though, she 
was in a position where she could observe road conditions 
and the manner in which the car was being operated, and in 
her failure to make any such protest she acquiesced in the 
manner of operation and is gJiilty of contributory negligence, 
which would bar a recovery. (pps. 66 and 67, MS. Record.) 
Which motion the court overruled, and the defendant there-
upon introduced only one witness, viz: the defendant, D. \V. 
Thornhill, who testified that he saw the highway sign warn-
ing him that he was about to approach the S curve in the 
highway; that he knew the road was slippery; that Laura 
Tliornhill protested to hin1 as to the speed at and manner in 
which the car was being operated; that he did not know how 
fast he was driving; that he may have been driving thirty, or 
he may have been driving fifty miles per hour; that he passed 
a car going in the same direction at or near the middle of the 
straight stretch in the highway immediately preceding the 
accident; that he ~aw the truck approaching, but because of 
the speed at which he was running he could not nego-
11 * tiate the *curve, and admitted that under the conditions 
that existed that he was not traveling properly. (See 
\ 
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tes.timony of D. w~ Thornhill, pps. 67 to 82 inclusive, MS. 
Record.) 
_ Upon the conclusion of the defendant's testimony, the de-
fendant by counsel again moved the court to strike the plain-
. tiff's evidence, giving as their grounds the salllf' grounds· as 
asserted when the move was originally made at the conclusion 
of the plaintiff's evidence, which move the court sustained, 
and struck all the evidence upon the ground that the evidence 
did not show gross negligence on the. -part of the defendant, 
D. W. Thornhill, to which action of the court the plaintiff by 
colinsel excepted and assigned the following· grounds : 
(1). The evidence shows gross negligence of the defendant 
as a matter of law. _ 
(2). The evidence shows facts upon which a jury should 
pass as to whether or not_ the defendant was guilty of gross 
negligence, in this case. 
(3). The evidence fails to show any contributory negli-
gence on the part of the plaintiff. 
After the evidence had been stricken out the jury returned 
the verdict as follows : ''We, the jury, upon the issues joined 
find for the Defendants. R. W. Huffman, Foreman;" which 
verdict was received by the court, ordered to be recorded, 
and the jury discharged. . 
The plaintiff, by counsel, moved the court to set aside the 
verdict of the jury for error committed by the court in strik-
ing out the evidence, and to g-rant the plaintiff a new trial, 
assigning as grounds for same the reasons as above set forth; 
which motion the court overruled. Plaintiff thereupon 
12* excepted to the *ruling of the court, and stated as. 
grounds for her exception as follows : 
''1. That the evidence sho,vs gross negligence of the de-
fendant as a matter of law. 
''2. That the court erred in striking the evidence upon mo-
tion of the defendant as the evidence shows facts up<Yn which 
a jury should pass as to whether or not the defendant was 
guilty of gross negligence in this case. , 
'' 3: That the evidence fails to disclose any contributory 
negligence upon the part of the plaintiff. 
"4. For error of the Court in refusing to admit evidence 
offered by the plaintiff and in admission qf evidence on be-
half of the defendants over the objection of the plaintiff.'' 
( p. 12, MS. Record.) 
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ASSIGN~:IENT OF ERROR: 
The sole assignment of error submitted in this petition is: 
The action of the trial court in striking the Plaintiff's evi-
dence and refusing to allow the jury to pass upon the evi-
dence. 
13* * ARGU~iENT AND AUTHORITIES. 
We submit that the learned trial court was in error in strik-
ing the plaintiff's evidene?c, and will address ourselves in this 
petition under three separate headings: 
1: The weight to be given to the Plaintiff's evidence on the 
motion to strike. 
2. That the evidence shows gross negligence as a matter of 
la,v. 
3. That if this court is of opinion that it cannot say that the 
facts constitute gross negligence as a niatter of law, then the 
question. as to whether or not the evidence showed gross neg-
ligence should have been subn1itted to the jury under proper 
instructions from the Court. 
vVe will address ourselves on the questions in the order 
given: 
THE WEIGHT TO BE GIVEN TO THE PLAINTIFF'S 
EVIDENCE ON THE 1\iOTION TO STRII{E. 
The learned trial court sustained the motion to strike the 
plaintiff's evidence and deprived the plaintiff of the right to 
have the jury pass upon the evidence. 
It seems to be well settled in Virginia that upon a motion 
to strike the plaintiff's evidence, the evidence is to be *con-
sidered very much as on a dmnurrer to the evidence, and 
14* all inferences which n1ight be fairly drawn from the 
plaintiff's evidence must be drawn in his favor. 
This court in the case of Green v. 8'1nith, reported in 153 
Virginia 675, and in 151 South Eastern Reporter, page 282, 
in dis-cussing a motion to strike, says, at 680: 
''In considering a motion to strike out all the plaintiff's 
evidence, the evidence is to be considered very much as on a 
de~urrer to the evide!lc~. All i_nferences which a jury might 
fa1rly draw from plaintiff's evidence must be drawn in his 
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favor; and where there are several inferences which may be 
drawn from the evidence, though they may ,differ in degre~ of 
probability, the court n1ust adopt those most favorable to the 
party whose evidence it· is sought to have struck out, unless 
they be strained, forced, or contrary to reason.'' Citing: 
DotJe Co. v. Ne~v- River Coal Co., 150 Va. 796, 143' S. E. 317; 
Limbaugh v. Cornn~onwealth, 149 Va. 393, 140 S. E. 135; 
Goshen Furnace C01·p. v. Tolley's .Adn~'r., 134 Va. 404, 114 
S. E. 728. . 
This court in a number of cases since the decision in the 
Green case has reaffirmed this doctrine. 
See the cases of : 
Jones v. Ha;nb~try, 158 Va. 842, 164 S. E. 545; 
Buchanan v. JtVilson, 159 Va. 49, 165 S. E. 422; 
Catron v. Birchfield, 159 Va. 60, 165 S. E. 499. 
This practice of striking plaintiff's evidence has been con-
demned by this court, and in the case, Leath v. Richmond, etc., 
R. Co., 162 :virginia 705, 174 S. E. 678, Justice IIudgins, in 
discussing this practice, condemns it in no uncertain terms. 
Justice Hudgins, in delivering the opinion, says (p. 710): 
''The tendency seems to be growing to so extend the use of 
the motion to strike plaintiff's evidence as to deprive litigants 
of the benefits contemplated by the Code revisors in section 
6251. We, therefore, repeat 'vhat we have heretofore said, that 
trial courts in considering motioi1s to strike plaintiff's 
15• evidence *should in every case wherei there is any doubt 
on the question overrule the motion. The use of this 
motion as a means to defeat plaintiff's action should be con-
fined and applied only to those cases in which it is conclu-
sively apparent that plaintiff has proven no cause of action 
against defendant. Too often in tort actions plaintiffs are put 
to the delay and expense of obtaining in this court a reversal 
on this ground, which of necessity requires a new trial. If 
the trial court overrules the motion to strike, submits the 
case to the jury, and a verdict is returned, he then may set 
aside the verdict on the ground that it is contrary to the evi-
dence, or without evidence to support it. If upon review this 
court reaches a different conclusion, the record includes the 
verdict and :final judg1nent may be here entered. This was 
the purpose-of the Code revisors in drafting section 6251.'' 
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Judging from these standards, we submit the learned trial 
court was in error and should have submitted the question 
of whether or not the evidence showed gross negligence to 
the jury upon proper instructions from the court. 
We feel, and respectfully submit, that the defendant's tes-
timony alone convicts him of, gross negligence ; but certainly 
the evidence as a whole was a question for jury consideration, 
and the plaintiff was dep#ved of her right to have the jury 
pass upon the question upon proper instructions from· the 
court. 
THE EVIDENCE SHOWS GROSS NEGLIGENCE AS A 
MATTER OF LAW. 
It is submitted that the instant case is controlled by the prin-
ciples announced by this court in the case of 'Collins v. Robin,.. 
son, 160 Virginia 520; 169 S. E. 609·. 
The facts in the instant case are so very similar to the facts 
in the Collins-Robinson case that we desire briefly to 
16~ *summarize those facts. 
The facts in the case of Collins v. Robinson, as stated 
by Justice Gregory in delivering the opinion of the court, 
are as follows: 
''The plaintiff was riding in the rear seat of the automobile 
of the defendant, as an invited guest at the time of the col-
lision. It occurred at night on a sharp curve, on one side of 
which was a bank, which prevented a view around or over the 
curve. The highway was a two-way one, the travel portion of 
which was approximately twenty-two feet in width. The 
Turner car was being driven on the p:~:oper side of the high-
way, for a car going in that direction, on the inside of the 
curve and close to the bank. The proper side of the highway 
upon which the defendant's car should have been driven was 
upon his right side, on the outside of the curve, but the evi-· 
dence is overwhelming· that he was driving around the curve on 
the inside thereof and on the wrong side of the .road for a car 
to be driven going in that direction, in violation of Code, 
section 2145 (10), section 9. The drivers of both automobiles 
sa'v the reflection or light of each other's automobile a safe 
distance away. The defendant was not familiar with the 
highway. A ''head-on'' collision occurred when they were 
about half way around the curve, Turner's car being forced 
into the bank on his side of the road and the defendant's 
car, after the collision, was found to be on Turner's ~ide of 
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the road. The defendant admitted that he sa'v the light from 
the headlights of Turner's car and therefore he kne\v of its 
approach a safe distance away." (160 Va., p. 521.) 
After stating the facts, Justice Greg·ory, in speaking for 
the court, says : 
''The great weight of the evidence in the case at bar shows 
clearly that the defendant, who admittedly knew of the ap-
proach of the oncon1ing car, \\rith an1ple thue to pull to his side 
of the road, drove his cur around the curve, on the inside there-
of, in the nighttime on a twenty-two foot road and directly in 
the lawful path of the oncon1ing car. He was not driving 
on the right side of the road as required by law and he could 
not see around or ovP.r thP. curve, by reason of the bank on 
the inside, though he could and did see the reflection and flash 
of the lights of the Turner car~ He. "ras· solely responsible ·for 
the collision and his conduct on that occasion, as a matter 
of law, amounted to gross or great negligence. There 
17* being no e\ridence of *any contributory negligence on 
the part of the plaintiff, he was entitled to recover." 
(160 Va., pps. 522 and 523.} 
It will be noted that the court was of opinion that the facts 
in the Collins case amounted to gross negligence_ as a matter 
of law and reversed the lower court, who had set aside the 
verdict of the jury in favor of the plaintiff, and reinstated the 
original verdict. 
We submit the facts in the instant case are stronger than 
those in the Collins case, because in the instant case we have 
the admission of the defendant that he knew he was driving 
too fast, and that he l\:new lH~ was not driving properly under 
the circumstances that existed; that he knew the road was wet 
and slippery; that he saw the truck approaching in ample time 
to have slowed down his car and pulled to the proper side of 
the highway so as to have avoided the collision; that he knew 
he was about to approach an "S" curve, and that he had 
been warned by the plaintiff that he was driving too fast, and 
with this knowledge brought home to him by his own admis-
sion he continued at a rapid speed of approximately fifty 
or fifty-five miles an hour directly in the path of the Cohron 
truck, having practically a. head-on collision. 
The decision in the case of Collins v. RobinstJn was ex-
pressly ratified and confirmed by this court in the case ..:>f 
Holladay v. Colt, 163 Virginia 866; 177 S. E. 862; and in the 
case of Drwmwright v. Walker, 167 Virginia 307, and 189 S. E. 
310. 
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And in the more recent case of Holladay v. Colt, reported 
as above stated in 163 Va. 866, 177 S. E. 862, this court 
18* again *considered facts very similar to the instant 
case. Briefly, the facts in the case of Holladay v. Colt 
were as follows : 
Holladay instituted suit against Colt for injuries received 
by him while riding as a guest in the car driven by Colt. 
There was a collision with another car driven by Mrs. Bryant; 
the Bryant car was being driven between five and ten miles 
an hour and on the right-hand side of the highway; she noticed 
the defendant's car approaching; there was a slight curve and 
the defendant's car continued to come in the path of the 
Bryant car, causing the collision. Upon conclusion of the evi-
dence the defendant moved to strike the evidence on the 
ground that gross negligence had not been properly shown, 
and because the evidence disclosed a case of contributory neg-
ligence on the part of the plaintiff. The trial court sustained 
the motion. The court, speaking through Chief Justice Camp-
bell, reversed the case and remanded it for a new trial, and 
cited with approval the case of Collins v. Robinson heretofore 
cited, and referred to the similarity of the facts in the two 
cases. 
Chief ;fustice Campbell, speaking for the court, says (163 
Va. 872): 
"In Collins v. Robinson, 160 Va. 520, 169 S. E. 609, Justice 
Gregory dealt with a situation similar to the one under re-
view and held that the defendant Robinson, who admittedly 
drove his car on the wrong side of the curve and collided with 
the automobile of one Turner, was liable in damages to Col-
lins. 
"In our opinion, in viP.w of the plaintiff's evidence, ·which 
tends to sho'v that defendant negligently drove his car across 
the road and struck the car of ~Irs. Bryant, the court should 
have submitted the case to the jury under proper instructions, 
to determine whether or not the defendant 'vas guilty of such 
negligence as under the rule laid down in Boggs v. Plybon, 
157 Va. BO, 160 S. E. 77, P.ntitled the plaintiff to recover." 
19* *In the Collins-Robinson case there was a verdict of 
the jury which the trial court set aside; and this Court 
found gross negligence as a matter of law and reinstated the 
verdict. 
In the case of Holladay v. Colt, the trial court struck the evi-
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dence and there was no jury's verdict, and the court remanded 
the case for a ne'v trial. _ 
We submit that ordinarily where we have no jury's verdict 
this court-if it reverses the case-would remand it for a new 
trial · 
But, we submit in the instant case, there is practically 
no dispute in_ the evidence, but the defendant admits gross 
negligence. There is no dispute that the truck driven by Ram-
sey was being driven at a slow rate of speed in third gear and 
practically on the side of the highway; and that the Thornhill 
car ran across the highway and struck the Cohron truck en-· 
tirely without fault on the part of the driver of the truck. 
In the case of Holladay v. Colt it appears that the sole 
evidence of negligence on the part of Colt was his failure to 
turn the car in order to make the curve, but instead ran across 
the road and collided with the Bryant car. 
In the instant case, in addition to the fact that the defend-
ant, D. W. Thornhill, failed to make the curve and went com-
pletely across the road and struck the truck driven by Ram-
sey, there are these significant undisputed facts : that he knew 
the road was slippery; that he saw the highway marker warn-
ing him that he was about to approach an "S" curve in the 
highway; that he had been 'varned by the plaintiff that 
20* he was driving too fast; that he saw *the truck approach-
ing in ample time to pull to his side of the road or halt 
his speed; that he passed another car going in the same direc-
tion, and under his own admissions he was not driving prop-
erly under the conditions existing. We submit the instant 
case is stronger than the casP. of Colli·n.s v. Robinson, and the 
Holladay v. Colt case. 
It will be noted that in the instant case the acts of negli-
gence are not only; not denied by the defendant,.,hut expressly 
admitted by him. This being the case, we respectfully submit 
that this court can say from the undisputed evidence and the 
admissions of the defendant that the conduct of the defendant, 
D. W. Thornhill, amounted to gross negligence as a matter of 
law, and that the case should be remanded for a new trial 
solely upon the question of the quantum of damages. 
It is the purpose of a jury to pass upon evidence where 
there is some dispute. 'Ve submit that when there is no clis4 
pute that this court can say, even though the question had not 
been submitted to a jury, that the evidence amounts to gross 
negligence. All of the evidence is. in the record and before 
this court. There is no evidence whatever in the record sho,v-
ing contributory negligence on the part of the plaintiff. The 
evidence shows conclusively that she did all that was required 
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of her (she not being the operator of the automobile), she 
made several protests to the defendant as to the manner in 
which he was operating the automobile. Her testimony is as 
follows (11:8. Record, p. 56) : 
'' Q. Miss Thornhill, prior to this accident did you or not 
make any protest to the driver of the automobile as to the 
speed at which he was driving? -
''A. I did. 
21 * ''Q. At what time did you make this protest and what 
did you tell hin17 
''A. I told lrim that the first five or ten minutes of a 
rain was supposed to be the most dangerous time, and not to 
drive so fast. 
'' Q. Did you think tha.t he was driving too fast at the time 
you made that statement 7 
"A. Yes, I thought he was driving too fast for the condi-
tion of the road. 
'' Q. Did he or not heed your warningY 
"A. That is about the last thing I remember." 
(Testimony of Laura. Thornhill, MS. Record, pp. 56 and 57.) 
Judson 1\!iller, the other occupant of the car, corroborated 
her statement as follows (MS. Record, p. 62) : 
'' Q. Did you hear Laura Thornhill make any protests as .to 
the speed at which he was driving! · 
''A. Yes, sir. 
'' Q. How many times? 
''A. I recall once, but it seems to me it was several times, 
I remember once definitely. 
'' Q. You are under the impression she also protested sev-
eral times? 
''.A. Yes. 
"·Q. Did you yourself make any protest? 
"A. No, sir. _ 
· "Q. Would you be able to state with any degree of accuracy 
as to how close to the scene of this accident the last protest 
was made? 
"A. I don't think it would be accurate, no, sir. The way 
it seems to me, I know there was a car right in front and we 
passed this car, and it seems to me the last one came at that 
time.'' 
(Testimony of Judson Miller, MS. Record, p. 62.) 
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22" *It is to be noted that they passed another car at about 
the center of the straight stretch in the highway im-
mediately preceding the collision. The straight stretch, as 
testified to by S. F. Rixey, was about one-quarter of a mile 
long; hence it. seems clear that the last protest was n1ade just 
after passing this car, which was just preceding the collision. 
This evidence for the plaintiff is not denied, but it is expressly 
admitted by the defendant, D. vV. Thornhill. On l1is cross 
examination he was asked the following questions (l\IS. 
Record, p. 76): 
• 
''Q. Mr. Thornhill, did your sister make any protest about 
the method of operation of the car¥ 
"A. ·Yes, sir. 
''Q. Where~ 
''A. When we first left home, about a mile or two from Cul-
peper, she said don't drive too fast, I don't want anything 
to happen, and several times after that, or once after that, at 
least, she cautioned me, after it started raining. 
''Q. Can you tell the Court and Jury 'vhere you were on the 
highway when she made that statement, I mean ·with regard to 
Charlottesville or Crozet? 
''A. Once before we got to Charlottesville, and the other 
time after we got to Charlottesville. 
'' Q. You don't know bow far past Charlottesville~ 
"A. No. 
"Q. What did she say on the second occasion? 
''A. After it started raining, she said don't drive too fast, 
it is raining, and the roads are slippery. 
'' Q. What did you say or do f 
''A. I slowed do·wn at that time some, I guess. 
"Q. Was that the last time she said anything to you about 
it as far as you can recall? 
"A. I think so." (See lVIS. R-ecord, p. 76.) 
23* *Hence, we submit, that the evidence shows conclu-
sively that the plaintiff was in no way guilty of contribu-
tory negligence, but had done all that she could do, not being 
the driver of the automobile, in warning the driver to look 
out for her safety; all of the 'varnings having been disre-
garded by the defendant, and she has received serious injuries 
as the result thereof. 
We submit that under the evidence and admissions of the 
defendant and under the doctrine laid down bv this court 
in the cases of Collins v. Robinson and Holladay"' v. Colt that 
the evidence showed gross negligence as a matter of law, and 
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that the plaintiff was free from contributory negligence, and 
that the case should be remanded for a new trial solely upon 
the question of quantum of damages. 
3. That If This Court Ts of Opinion :l'hat It Cannot Hay That 
the Facts Constitute Gross Negligence As a JYI atter of 
La'lv, Then the Question As to lVhether 01· Not the Evi-
dence Showed Gross Negligence Should Have Been Sub-
1nitted to the ,/~try Under Proper Inst1·uctions F1·o1n the 
Court. 
If this Court is of the opinion that it cannot say that gross 
negligence has been shown as a matter of law, we earnestly 
submit that the evidence is certainlv sufficient to have been 
submitted to a jury upon the question of w·hether or not the 
defendant was guilty of gross negligence upon proper instruc-
tions from the court. 
Without unduly prolonging this petition ''re presume that 
there is no conflict between the plaintiff and defendants 
24* as to *the law governing guest cases; the plaintiff being 
a guest under the laws of this state in order to recover· 
the evidence must show gross neg·ligence upon the part of 
D. ""\V. Thornhill, the operator of the car. This Court has 
time and time again reaffirtned this doctrine. The established 
rule in Virginia was laid down in the case of Boggs v. Plybon, 
157 Virginia 30, 160 S. E. 77, and has been reaffirmed in a 
number of cases since the decision in the Boggs case. 
It appears that the rule of law has not given much trouble, 
but the application of the law to the particular facts has raised 
many difficult questions. 
Ordinarily it is for the jury upon proper instructions from 
the court to say whether or not a particular set of facts come 
within the rule governing guest cases; that is whether or not 
gross negligence has been established. Each case must de-
pend upon its ovn1 particular facts. 
The question of whether negligence is classed as gross or 
ordinary is in lllOSt instances for jury consideration. The 
line of demarkation is r.lifficnlt of location, and when ·we apply 
the principles as we find them established by the Virginia 
decisions to the present case, we snbmit if gross neglig·ence 
was not found as a matter of la,v, then it w~ls cle~Tly on6 
for a jury's consideration. 
This Court, in the case of Poole v. l( elley, reported in 162 
Virginia 279, 173 S. E. 537, iu discussii1g thf' question of gross 
negligence and when it should be subrrlitted to a jury, says: 
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25* "'''What may be deemed ordinary care in one case may, 
under different surroundings and circumstances, be _gross 
negligence. The policy of the law has relegated the deter-
mination of such questions to t_he jury, under proper in~truc­
tion~ from the court. It is their province to note the special 
circumstances and surroundings of each particular case, and 
then say whether the conduct of the parties in that case was 
, such as would be expected of reasonable, prudent men, under 
a similar state of affairs. When a given state of factR is 
such that reasonable men n1ay fairly differ upon the question 
as to whether there was negligence or n0t, the determh1ation 
of the matter is for the Jtll'Y· It is only wh~re the fa~tR are 
such that all reasonable n1en must draw lhe same conr.lusion 
from them, tha.t the question of uegligenC:e is ever considered 
as one of law for the court.'' Uiting: Gra1~d T-ru~k Ra:ilway 
Co. v. Ives, 144 U. S. 408, 12 S. Ct. 679, 683, 36 L. Ed. 485; 
Bo.q,qs v. Plybon., 157 Va. 30, 160 S. E. 77. (162 Va., p. 290.) 
The case of Poole v. Ke.lley was cited with commendation by 
this court in the case of DrU'mwright v. Walke1·, 167 Virginia 
307, 189 S. E. 310, in which case Justice Spratley, in deliver-
ing the opinion of the court at page 314, says: 
''If the acts of omission, or of commission, constitute no 
more than a n1ere failure to skillfully operate the automobile 
under the conditions existing, such as an ordinary prudent 
person might omit or commit under such conditions, then the 
negligence will amount to only lack of ordinary care. But if 
a number of acts of omission and commission are so com-
bined that reasonable and fair-minded men may differ as to 
whether the cumulative effect thereof evinces a form of reck-
le.ssness or a total disregard of all precautions akin to wilful 
and wanton misconduct, it is a question for the jury." 
In the Drumwrig-ht-Walker case the court dealt with several 
acts of negligence of the defendant, and held it was for the 
jury to consider all of the acts of negligence committed by 
the defendant and for them to say under all the facts and 
circumstances wheiher or not he 'vas guilty of gross negli-
gence. 
It appears to be clear from the decisions of this court, where 
it is reiterated ove,r and over again, that what constitutes 
26~ *gross negligence in one case may not constitute gross 
negligence in another case; that the facts of each case 
must be considered separately, and this duty has been rele-
gated to the jury under proper instructions from the court. 
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For instance: excessive speed might not be gross negligence 
under one set of surrounding circumstances, but clearly in an-
other it might be. We do not contend that mere speed con-
stitutes gross negligence, but in the instant case was it not a 
question that should have been submitted to the jury under 
proper instructions from the court for them to say whether 
<>r not the defendant, D. W. Thornhill, was guilty of gross 
negligence under the conditions that existed? 
Should not the jury have considered the follo,ving facts, as -
shown by the evidence: that the macadam part of the highway 
was 18 feet wide; that immediately preceding the curve there 
was a straig·ht stretch in the highway for a distance of a quar-
ter of a mile; that the defendant had ample opportunity to 
see the curve that he was approaching; that he had ample 
opportunity after passing· the car going in the same direction 
(which the evidence shows he passed about the middle of the 
straight stretch on the high,vay preceding the curve) to check 
his speed and to drive to his right-hand side of the road so 
as to have avoided the collision; that the defendant ap-
proached the curve-using the language of the witness Cohron 
' 'at a terrific rate of speed'' -and estimated a.t between fifty 
and fifty-five miles an hour; that he had seen, according to his 
own testimony, the stat~ highway sign which was about forty 
yards from the curve indicating, that he was approaching an 
S curve; that defenda~t had been admonished by the plain-
tiff, who was riding in the car with him, that he was 
27* *driving too fast; that the road was slippery and that 
at the speed he was traveling he could not properly 
manage the car with safety, and his admission immediately 
after the accident that he wa.s driving too fast and that too 
much speed was the reason he could not negotiate the curve, 
and that he ran directly across the road into the path of the 
on-coming truck, which was on its proper side of the high-
way, practically off of the macadam, and proceeding at a very 
slow rate of speed; and upon his own admission that he was 
not driving properly under the existing conditions. (See 
D. W. Thornhill's evidence, l\1:8. Record, p. 80.) 
We respectfully submit that this evidence and admissions 
of the defendant should have been submitted to the jury under 
proper instructions from the court for them to say· whether 
under all of the facts and circumstances and conditions that 
existed the defendant, D. W. Thornhill, was guilty of gross 
negligence. 
In the case of fJTri,qht v. Swain, reported in 168 Virginia, 
page 315, 191 S. E. 611, Justice Gregory, in speaking for the 
Court, says at page 318 : 
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"If the conduct of the defendant, Smith, an1ounted to noth-
ing more than a failure to skilfully operate his car on the 
occasion in question, his negligence was not gross. In other 
words, if his conduct was only inadvertent and amounted only 
to a failure to be as alert or as attentive as he should have 
been, under all the circtnnstauces he would not have been 
guilty of gross negligence because mere inattention, inad-
vertence or a lack of alertness, without n1ore, is not gross ueg·-
ligence. On the other hand, if the evidence disclosed that his 
acts amounted to more than a mere failure to skilfully operate 
his car under the conditions then existing, measured by 'vhat 
an ordinarily prudent person would have done under the same 
circumstances, a jury n1ight have reasonably found hiiu guilty 
of gross negligence. It might also be said that if the 
28* con1bined force of all of his *negligent acts taken as a 
whole was sufficient to cause a difference of opinion in 
the minds of fair-Ininded men, compelling some of thmn to 
conclude that his conduct was reckless, or in flagrant disre-
g·ard of others' rig·hts, constituting nwre than sin1ple negli-
gence, while others equally as fair-n1inded would be forced 
to conclude that such conduct constituted only a lack of ordi-
nary care and not a wilful disregard of the rights of others, 
then the question of the degree of negligence, whether gross 
or simple, should have gon~ to the jury.'' · Citing D1·u1n-
wri,qht v. ll' alke1·, 167 Va. 307, 189 S. E. 310. 
In the case of JtVilliam,s v. Yonkers, reported in 169 .Virginia, 
page 294, 192 S. E. 753, Justice Browning, in delivering the 
opinion of the court in discussing the question of the suffi-
ciency of the evidence, says : 
''Our very real concern is with the question of whether the 
evidence is sufficient to sustain the verdict of the jury, keep-
ing in n1ind that if there is a conflict in the evidence as to 
the existence of negligence of a specific character, g-rade or 
degree, the matter is for the determination of the jury.'' (169 
Va. 300.) 
It is to be remembered that in the instant case the parties 
were on their way to attend a wedding rehearsal and were 
behind schP.dule and WP.re anxious to p;et there, and although 
the driver, D. W. Thornhill, had been warned and admonished 
by the plaintiff of the manner in which he was operating the 
car· he failed to heed the warning. 
This Court, in the case of Stubbs v. Pa1·ke·r, 169 Virgini_a, . 
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p. 676, 192 S. E. ·820, speaking through Justice Browning, 
says: 
''The exuberance of youth is a beautiful thing under a 
wholesome degree of restraint, but let loose and unbounded 
it not infrequently ~eaves death in its wake." (169 Va. 682.) 
We submit that this case is unusual in that the defendant 
admits gross negligence; and as said by Justice Spratley 
29* in the *'case of Watson v. Coles, reported in 170 Vir-
ginia 14.1, 195 S. E. 506: ·· 
''If ~ defendant is guilty of gross negligence, and admits 
his guilt; such admission should not penalize the plaintiff. 
It merely removes what might otherwise be conflicting evi-
dence, and relieves the plaintiff of the hardship of further 
proof. The verdicts of juries and the judgments of courts 
frequently indicate that an admission of guilt might well have 
been made in the intei·est of a speedier justice.'' 
We respectfully subrnit that tlie facts have been fully de-
veloped; that there is no dispute and that the defendant's 
own admissions convict him of gross negligence. Under these 
circumstances we submit that this court can say that the con-
- duct of the defendant on this occasion constituted gross neg-
ligence as a matter of law, and remand the case for a new 
trial solely upon the question of the quantum of damages 
suffered by the plaintiff. 
If, however, this court is of opinion that it cannot say that 
gross negligence ·be shown as a matter of law that the evi-
dence is sufficient to be submitted to a jury under proper in-
structions from the court. 
CONCLUSION. 
For the foregoing reasons the plaintiff, Laura Thornhill, 
prays that a writ of error may be awarded her, and that the 
judgment of the court entered July 5, 1938, may be reviewed 
and reversed, and tha.t fiual judgment may be entered in this 
court in her favor and the cause remanded solely . upon the 
question of the quantum of damages; or, if the Court 
ao• thinks proper that a new trial may be *awarded to her, 
whichever this court, in its opinion, may think proper. 
Counsel for plaintiff, Laura Thornhill, desire to state orally 
their reasons for reViewing the judgment complained of and 
adopt this petition as their . op~ning brief, and pray that it 
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may be so treated in event the writ of error prayed for is 
granted. 
Counsel for petitioner, Laura Thornhill, do hereby aver that 
a copy of this petition was, on the 20th day of August, 1938, 
,mailed to S.lVI. Nottinghan1 at his address at Orange, Virginia, 
counsel of record for the defendants. 
Respectfully submitted, 





31 * *We, Burnett Miller, Jr., and Robert Button, .Attorneys 
at Law, practicing in the Supreme Court of Appeals of 
Virginia, do hereby certify that in our opinion it is proper 
that the decision complained of should be, revie-wed by the ap-
pellate court. 
Given under our hands this 20th day of August, 1938. 
Rec'd 8-20-38. 
BURNETT ~fiLLER, JR., 
ROBEitT BUTTON. 
GEORGE L. BROWNING. 





In the Circuit Court of Culpeper County. 
Laura Thornhill 
v. 
Otis R. Thornhill, Jr., and D. W. Thornhill. 
RECORD. 
Pleas before the Circuit Court of Culpeper County. 
Be it Remembered, That on the 26th day of February, 1938, 
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Notice of l\Iotion for Judg1nent was filed, in the words and 
figures following, to-wit: 
To Otis R. Thornhill, Jr., and D. W. Thornhill: 
You are herewith notified that on the 6th day of April, 
1938, at ten o'clock A. 1\L, or as soon thereafter as the attention 
of the Court can be secured, the undersigned will move the Cir-
cuit Court of Culpeper County, Virginia, for judgment against 
you, and each of you, for the sum of TEN THOUSAND DOL-
LARS ($10,000.00) for dmnages and personal injuries received 
by the undersigned on the 6th day of August, 1937, which per-
sonal injuries were received by the undersigned while a guest 
and occupant of an automobile owned by Otis R. Thornhill, 
Jr., and operated by his agent and brother, D. W. Thornhill, 
which said automobile in which the undersigned was a guest 
and occupant was proceeding on State Highway Route 250 
in Albemarle County, State of Virginia, in a westernly direc-
tion towards Staunton; that the said car which was a Dodge 
Coach belonged to Otis R. Thornhill, Jr. but at his 
page 2 ~ request and direction was being driven by D. W. 
Thornhill, and at the tune of the accident com-
plained of, which occurred somewhere around 5 :30 or 6 
o'clock on the afternoon of August 6, 1937, the said D. W. 
Thornhill, operator of said car, was driving at a rate of speed 
that w~s very excessive considering the condition of the road, 
which was very slippery due to a rain, and was at the time 
of the said accident g·oing down a considerable grade and had 
just passed one curve and approaching another curve without 
slacking speed ol' without proceeding at a rate of speed that 
was careful considering the road and the condition thereof 
and without having said car under control; that ·when the 
said operator of said car was approaching the second curve 
as aforesaid at a very excessive speed he discovered the ap-
proach of a truck, which was loaded with hay and was pro-
ceeding- upon said llighway in an easternly direction; that the 
said D. W. Thornhill, the operator of the said car, in attempt-
ing to slacken and check the speed of the said car he was 
operating put the brakes on said car, but due to the exces-
sive speed at which he was driving and the condition of the 
road the said car was thrown out of control and proceeded to 
skid and slip and go to the left-hand side of the road, and 
did collide with and run into s~id truck, which said truck 
was proceeding entirely upon its proper side of the road; 
that as a result of said D. W. Thornhill's car g·oing across the 
road and running into and striking said truck the said car 
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belonging to Otis R. Thornhill, Jr. and driven and' 
page 3 ~ operated by D. "\V. Thornhill was very severely dam:. 
aged, and the undersigned was very severely cut, 
bruised and otherwise injured and knocked. unconscious, and 
as a result thereof she has suffered great pain, injuries and 
inconvenience, and has been compelled to spend large and 
divers sums of money for doctors' bills, hospital bill a.nd 
other expenses incident to said injnries, and as a result thereof 
has suffered permanent scars upon her face and other dis..; 
figurenients to her person, which permanent scars and dis-
figurements have caused her and will continue to cause her 
great mental pa.in and anguish; that as a result thereof she 
has-suffered damages to the extent of at least $10,000.00. The 
said Laura Thornhill, plaintiff herein, was the guest and 
occupant of the car owned by Otis R. Thornhill, Jr. and 
driven and operated by D. W. Thornhill, and the said collision 
was the direct cause of the injuries received by the said Laura 
Thornhill, and the said accident and collision and the injuries 
received was the direct result of the gross negligence on the 
part of the said D. vV. Thornhill, operator of said car at the 
time of said accident, and the said D. vV. Thornhill, operator 
of said car, was greatly careless and grossly negligent in 
the following re-spects among other particulars : 
(1) In the reckless and dangerous rate of speed at which 
the said Dodge Coach was being operated by the said D. Vv. 
Thornhill at the time of the accident in view of the width 
and physical condition of the highway and the 
page 4 ~ amount of traffic then existing. . 
(2) In the failure of the said D. W. Thornhill to 
keep said car under control in view of the congested condition 
of traffic, the slickness of the road due to recent rains, and 
poor visibility at the time of the accident. 
(3) In the ~oss negligence on the part of D. W. Thornhill1 
operator of said car, in running across the center line of the. 
Highway on which he was proceeding and colliding with the 
truck approaching, which was proceeding upon the proper side 
of the Highway. , 
(4) In the gross negligence of the said D. W. Thornhill, 
operator of said car, in applying the brakes so rapidly when 
proceeding at a reckless and great rate of speed upon a curve 
when the road was slippery due to recent rains, and thereby 
causing said car to skid and get out of control and to go across 
the said Highway and run into and collide with a truck ap-
proaching upon its proper side o:f the road. 
(5) Because of the gross neglig·ence and careless manner 
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in ·which said car was operated by the said D. W. Thornhill 
at the time of the accident. 
(6) Because of the gross negligence of the said D. W. Thorn-
hill, operator of said car, in turning his car to the left across 
said Highway in the face of approaching traffic. 
And that by reason of the aforesaid gross and negligent 
manner in vrhich the said D. Vi. Thornhill, the agent of the 
said Otis R. Thornhill, Jr. owner of said car, was operating 
said car that liability exists upon both D. W. Thornhill, 
operator thereof, and Otis R. Thornhill, Jr., owner 
page 5 ~ of said car; and that by reason of the gross, negli-
gent, careless and improper conduct aforesaid of the 
said defendants the said Laura Thornhill was seriously and 
permanentJy injured as a result of which she has suffered 
great financial loss, pain and suffering and permanent scars 
and disfigurements of her person. 
Wherefore, the said Laura Thornhill is entitled to recover 
damages fron1 the said defendants by reason of the gross and 
negligent conduct as aforesaid, and. is justly entitled to re-
cover for the amount herein asked for. 
Given under my hand this 23 day of February, 1938. 
LAURA THORNHILL. 
BURNETT nriiLLER, JR., 
RIDEN, BICI{ER.S & BUTTON, p. q. 
Indorsements : 
Not Finding D. \V. Thornhill or any member of his family 
upon whom legal process could be served at his usual place 
of abode. Executed in the County of Henrico, Va. 2/25/38 
by leaving a copy of within Notice ~fotion posted on the front 
door of his Residence I-Ienrico Co .. Va. that being his usual 
place of abode. 
. T. W. SEAY, 
Sheriff Henrico Co. Va. 
by S. McGUIRE TURNER, D. S. 
page 6 ~ Executed the within Notice of ~iotion for J udg-
nient on Otis R .. Thornhill, Jr. by serying· a true copy 
hereof on the said Otis R. Thornhill Jr. in person in my 
County of Culpeper this 26th da.y of February 1938. 
ED PAYNE, Dept. 
For J. J. NASH, Sheriff. 
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Returned and Filed this 26th day of February, 1938. 
C. T. GUINN, Clerk. 
And on another day, to-wit: April 4, 1938, the following 
Grounds of Defense was filed: 
The defendants, Otis R. Thornhill, Jr. and D. W. Thorn-
hill, for Grounds of Defense in the above entitled case, come 
and say: 
1. That the defendants are not guilty of the matters and 
things charged against them in the Notice of l\{otion filed in 
this case, and they plead the general issue of NOT GUILTY, 
and all defenses that may be proven thereunder. 
· 2. The defendant, Otis R. Thornhill, Jr., 'vas the owner 
of the automobile in question, but was not an occupant of the 
car at the time of the accident; that said automobile was being 
driven by D. W. Thornhill without the consent o.r approval 
of defendant, Otis R. Thornhill, Jr. 
3. That the defendant, D. vV. Thornhill, was driving the car 
in question at the time of the accident and was not 
page 7 ~ guilty of any of the acts of negligence, carelessness 
or recklessness alleged against him in the Notice of 
Motion. 
4. That the defendant, D. ·v·-l. Thornhill, was not guilty of 
the violation of any rule or regulation of the High,vay De-
partment or of any Statute Law of the State of Virginia 
alleged in said Notice of Motion. 
5. That the defendant, D. W. Thornhill, and his sister, the 
plaintiff, Laura Thornhill, and a friend, Judson Miller, were 
- all three sitting on the front seat; that the said Plaintiff, Laura 
Thornhill, was sitting· next to defendant, D. W. Thornhill; 
-that said automobile was being driven lawfully and carefully 
along the highway a.t the time and place mentioned in the 
Notice of Motion at a speed of about thirty or thirty-five miles 
an hour; that it 'vas raining and the road was wet and slippery, 
and on this account, defendant was operating said car at a 
very reasonable rate of speed; that in approaching a curve, he 
put on his brakes, and without fault on his part, the brakes 
locked and he skidded into a truck approaching fron1 the op-
posite direction; that he was on his right-hand side of the 
ro~d and driving carefully and prudently a.t the time of 
the a.ccident. 
6. That the plaintiff and· Judson l\Hller were both on the 
front seat and no protest whatever was made by either of 
•. 
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them as to the manner or method by which the defendant, 
D. W. Thornhill, was operating said automobile before or at 
the time of the accident. 
7. That the plaintiff, Laura Thornhill, was a guest pas-
senger in said automobile, and the trip was being 
page 8 ~.made for the joint pleasure and benefit of the said 
· plaintiff, the defendant, D. W. Thornhill and the 
said Judson Miller; that they were en route to attend a 
wedding and the cost and expense of the trip was being shared·· 
by all occupants of the car, and said trip was bein.q shared 
bJJ all occupants of the ca,~r, and said trip was what is known 
in law as a joint enterprise. 
OTIS R. THORNHILL, JR., 
D. W. THORNHILL, 
By S. M. NOTTINGHAM, 
Counsel. 
C . .ARM ONE PAXSON, Esquire, 
S.M. NOTTINGHAl\f, Esquire, . 
Counsel for the defendants, Otis R. Thornhill, Jr., and 
D. Y..,T. Thornhill. 
page 9 r And on another day, to-wit: the 5th day of July, 
1938, the following Order was entered: 
Tllis day came both the plaintiff and defendant by counsel 
and there came a jury of 9 persons, duly qualified as jurors, 
one of whom was struck off by con~sel for plaintiff and one by 
counsel for def~ndant, leaving the following 7 jurors, namely: 
Robert S. Somerville, F. L. McAllister, L. B. Dulin, Sr., Chas. 
0. Singers, R. W. Huff1nan, E. P. Brown, and Fred Huffman, 
~ who were sworn to 'vell and truly try the issues joined and 
a true verdict render according to the law and the evidence. 
Opening statements were then made by counsel for 
page 10 ~ both plaintiff and defendant, and witnesses for the 
plaintiff were then called and testified. 
And at the conclusion of the introduction of testimony and 
evidence on behalf of the Plaintiff, Defendants, by counsel, 
moved the Court to strike the Plaintiff's evidence and asshmed 
as grounds for said Motion : .... 
(l) The evidence fails to show that the Defenclant, D. W. 
Thornhill, was g·uilty of any gross or culpable negligence, 
which 'vould entitle the Plaintiff to recover. _ 
(2) The evidence utterly fails to show that immediately 
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prior to his accident ~1iss Laura Thornhill 111ade any pro-
test abo~t the speed or manner in which the car was being 
operated even though she was in a position, where she could 
observe oad conditions, and the manner in which the ear was 
being op rated, and in her failure to make any such protest she 
acquiescdd in the 1nanner of operation and is guilty of con-
tributor~ negligence, which would bar a recovery. 
Upon donsideration whereof the Court overruled said 1notion 
to strike~ to which action of the Court the Defendants by 
counsel excepted. 
The D~fendants then proceeded to submit their evidence 
and at the conclusion of the taking thereof and after both 
parties, hy counsel, had rested, the Defendants, by counsel, 
renewed ~heir motion to strike and assigned therefor the same 
grounds assigned at the conclusion of Plaintiff's evidence, 
namely:· 
page 11 } (1) The evidence fails to show that the Defend-
ant, D. W. Thornhill, was gi1ilty of any gross or 
culpable negligence, which would entitle the Plaintiff to re-
cover. 
(2) T e evidence utterly fails to show that im1nediately 
prior to this accident lVIiss Laura Thornhill made any pro-
test abo t the speed or n1anner in which the car was being 
operated~ even though she was in a position where she could 
observe road conditions, and the 1nanner in 'vhich the car was 
being operated, and in her failure to make any such protest she 
acquiesced in the 1nanner of operation and is guilty of con-
tributorY, negligence, which would bar a recovery. 
Upon ~onsideration whereof the Court is of opinion that 
the Defefdants' motion to strike is well takt~n and should be 
and her by is sustaineu, to which action of the Court the 
Plaintiff by coui1sel, duly excepted, and stated their exception 
on the fjllowing ground : 
1. That the evidence shows gross negligence of the defend-
ant as a !matter of la,v. 
2. Thjt the evidence shows facts upon which a Jury should 
pass, as to 'vhether or not the Defendant was guilty of gross 
negligen e in this case. . 
3. Tlu~.t the evidence fails to disclose any contributory neg-
ligence dn the part of the .plaintiff. 
And t ereupon the tT ury retired to consider of their verdict 
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and in a short time returned in Court and rendered the fol-
lowing verdict: "vVe, the Jury, upon the issues joined ,find 
for the Defendants.'' Which said verdict was re-
page 12 ·~ ceived by the Court and ordered to be recorded, 
& the jury discharged. 
Counsel, for the Plaintiff, thereupon moved the Court to 
set aside the verdict oi the Jury for error of the Court in 
striking out the evidence for the Plaintiff, and ~o grant the 
Plaintiff a ne'v trial, giving the same reasons as stated above, 
which motion the Court overruled., 
Whereupon it is c.onsidered by the Court that the Plaintiff 
take nothing, and that the Defendant recover of the Plaintiff 
his costs in this behalf expended; and the Plaintiff indicating 
a desire to apply to the Supreme Court of Appeals for a writ 
of error, the operation of this judgment is suspended for a 
period ·of 90 days in order to enable the Plaintiff to prepare 
a petition for a writ of error. 
Whereupon Counsel for the plaintiff excepted to the ruling 
of the Court in refusing to set aside the verdict of the jury 
and stated the grounds for their exception. as follows: 
1. That the evidence shows gross negligence of the defend-
ant as a matter of law. 
2. That the Court erred in striking the evidence upon motion 
of tl;te defendant as the evidence shows facts upon which a jury 
should pass as to whether or not the defendant was guilty 
of gross negligence in this case. 
3. That the evidence fails to disclose any contributory neg-
ligence upon the part of the plaintiff. 
4. For error of the Court in refusing to admit evidence 
offered by the plaintiff and in admission of evidence on behalf 
of the defendants over the objection of the plaintiff. 
page 13 ~ Virginia : 
In the Circuit Court of Culpeper County. 
Laura Thornhill 
V: 
Otis R. Thornhill, Jr. and D. W. Thornhill. 
NOTICE THAT APPLICATION 'VILL BE MADE FOR 
THE SIGNING OF CERTIFICATES 
OF EXCEPTION. 
To S. M. Nottingham, Attorney of Record for the Defendants 
in the above styled case: 
30 Supreme Court of Appeals of Virginia. 
You re hereby notified that on Wednesday, August 3rd, 
1938, a the office of Judge A.. T. Browning, in the Circuit 
Courth use building in ~the town of Orange, Virginia, at the 
hour ofM1 2 (two) o'clock P. ~L, we will present to the Judge 
(A. T. rowning) certificates of exception for signature in 
the ab~ e styled cause pending in the Circuit Court of Cul-
peper uounty, Virgilia. 
BURNETT :MILLER, JR., & 
ROBERT BUTTON, 
Attorneys for Plaintiff .. 
Lega service of this notice is here by accepted this 26th 
day of uly~ 1938. 
S.M. NOTTINGHAM, 
I . Attorney for Defendants. 
page 14 ~ IT IS AGREED between counsel for plaintiff 
I and defendants that the original plat of Samuel F. 
Rixey, ~urveyor, filed as an exhibit in this cause, and so cer-
tified artd identified by the initials of the judge endorsed there-
on, andl the original photographs filed as Exhibits 1 to 6 re-
spectively with George 1\:L J an1eson 's testin1ony and so cer-
tified mjtd identified by the initials of the judge endorsed on 
each cah be used in argument before the Supreme Court in 
·event a lwrit of error is granted. 
Au~t 3rd, 1938. 
page 15 ~ Virginia : 
BURNETT lVIILLER, JR., 
ROBERT BUTTON, 
Counsel for Plaintiff. 
S. 1\L NOTTINGHA:NI, 
of Counsel for Defendants. 
In the Circuit Court of Culpeper County. 
Laura Thornhill 
tt. 
Otis R. Thon1hill, Jr. and D. W. Thornhill. 
CERTIFICATE OF THE JUDGE. 
I hereby certify that when the certificates of exception were 
signed ht my office in the town of Orange, Virginia, this 3rd 
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Dr .. ] ohn M. Meredith. 
day of August, 1938, S. 1\L Nottingham, Attorney of Record 
for defendants, was present. 
Teste: This 3rd day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
page 16 .r CERTIFICATE #1. 
The following evidence on behalf of the plaintiff and of the 
defendants respectively, as hereinafter denoted, with the ex-
hibits separately certified under Certificates #2 and #3, is 
all the evidence that was introduced on the trial of this cause. 
page 17 r Virginia: 
In the Circuit Court of Culpeper County.. 
Laura Thornhill, Plaintiff, 
v. 
Otis R. Thornhill, Jr., and D. W. Thornhill, Defendants. 
Transcript of Evidence taken in Open Court, July 5, 1938. 
Appearances: For the Plaintiff, Robert Button and Bur-
nett ~Iiller, Jr., of Culpeper, Virginia. For the Defendants, 
C. Armon de Paxson, S. N. Nottingham, R. I-I. lVIarriott, and 
S. N. Nottingham, Jr. 
1\{r. Button: In accordance with our agreement we would 
like to put Dr. Meredith on out of order. 
DR. JOHN M. MEREDITH, 
a witness for the Plaintiff, being first duly sworn, testified as 
follows: 
EXA~1INATION IN CHIEF"'. 
By 1\{r. Button: 
Ql. Doctor will you please state for the information of the 
Court and Jury your name and profession? 
Ans. Dr. John M. 1_\,feredith, University of Virginia Hos--
pital at Charlottesville, in the Department of Neurological 
Surgery. 
32 Supreme Court of Appeals of Virginia 
Dr. John lll. Meredith. 
Q2. ith what do·es your specialty deal f 
Ans. e have to do with the surgery of the brain, spinal 
cord an nerves. 
Q3. !ow long have you been at the University? 
Ans. About a year and a half. 
page 18 ~ Q4. Where were you before you came to the Uni-
versity¥ 
Ans. Before that I was at the Medical CoJlege of Virginia, 
- Richmond, Virginia, three years, I was two years at the 
-Wright !Clinic at Boston, ·and preceding that at the Univer-
sity of Jennsylvania Hospital. · 
Q5. :quring this entire time you have been specializing in 
neurology? 
Ans. W es, sir. 
Q6. Did you have occasion to see !Ess Laura Thornhill 
at the lt niversity Hospital last year 1 
Ans._~ did. 
Q7. De you have with you her chart? · 
Ans._JYes. 
QS. ~~ease from that chart and from your recollection state 
to this ~ury the situation in regard to her injuries? 
Ans. this Young Lady was admitted to the Hospital in 
Charlot esville, on August 6;-immediately after an automobile 
acciden , in which she sustained a concussion of the brain, 
having been unconscious for about an houl·, it was stated; 
she alsid had an ·e.xtensive laceration of the scalp in the right 
front r gion, all through the forehead, also a laceration of 
the rig t knee. On admission, she was fairly conscious and 
rationa by that time, and X-rays of the skull did not denote 
any de nite fracture. 'Ve considered her to have a ·definite 
i concussion of the brain, mainly because of the quite page 1 ~ longi period of unconsciousness. She was operated · on the same day for the extensive laceration, and that w~'f repaired and sutured. She did fairly well, having 
considerable anemia which may have been due to blood loss 
at the ~~me of the injury, and remained in the hospital sixteen 
days, I aving August 22. She had some headache and dizzi-
ness fo several weeks from the time of the injury and has 
been seen at least one thne since the time of discharge. we 
considered her then as having a concussion of the brain and 
~xtensi e laceration of the scalp and laceration of the right 
knee. 
Q9. r. Meredith, are there any permanent results or in-
juries f om that concussion suffered by ~Iiss Thornhill Y 
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Dr. J ohn-111. Meredith. 
Ans. She had for several weeks this headache and dizziness, 
and the later examination showed no evidence of pressure on 
the brain, but she has observed that her memory is .definitely 
impaired, which is a symptom which occurs after eoncussion. 
1-Ieadache, dizziness and loss of memory are the most frequent 
complaints that we have in these cases. She also has a certain 
amount of scarring in the right front region, which extended 
from the eyebrow, and th.9 repair of that was done as soon as 
possible, and we hope gives as little scar as possible, but 
it will undoubtedly leave some scar. 
page 20 F QlO. The scar in your opinion will be perma-
nent? 
Ans. There will undoubtedly be some scar there perma-
nently. 
Qll. Did I also understand you to say that the loss of 
memory is one of the logical causes of concussion? 
Ans. We have noticed in tl1e case of head injuries, hea~­
ache, dizziness, loss of memory, and inability to concentratr 
and remember are the most frequent complaints. We have 
never given her a final test, and never give a final test until 
at least a year after the accident, certainly that much time 
must elapse, before we can say definitely. 
Q12. Did I understand you to say that in addition to the loss 
of memory, the difficulty of concentrating is one of the logica.l 
results of concussion? 
4-ns. Yes, we have found tl1at in cases of concussion, there 
is considerable difficulty in rememberii1g recent events 1 
-and an inability to concentrate, 'vhich in a person who does 
mental work, is certainly a factor to be considered. 
Ql3. Was it necessary to give ¥iss Thornhill any blood 
transfusions Y 
Ans. Yes, sir, we gave her two blood transfusions, during 
the sixteen days she was at the Hospital. She had consider-
able anemia, and that improved the hemoglobin and blood 
count satisfactorily. 
page 21 } Q14. Wa.s the. type of injury received painful? 
Did she suffer much Y 
.Ans. She had considerable pain for perhaps two weeks, 
headache, and the lacerations, itself was repaired under local 
anesthesia, and for several days she had pain there, a.fter that 
the headache gTadually subsides and by the time she left she 
was in a fairly comfortable state. 
Q15. vVhen she first came to the hospital ber condition was 
such that she could not see visitors, was it not Y 
·..; 
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M 1·. Oscar Elwood C ohran. 
Ans. W P. bP.lieve that if thP.re has been a definite concussion, 
where there has been actually a jar to the brain and it has 
been s aken, and the patient has been unconscious for any 
lengthJ1of time, we like to keep thmn by then1selves for several 
days. 
Q16. Does the chart you have with yon, show the cost to 
Miss . hornhill of her hospital treatment 7 
Ans.j No, sir, I don't believe it does, that is taken care of 
by the business office, and I do not have that record. 
Q17. Do you remen1ber what your charges were~ 
Ans. I don't recall at the n1oment. 
Ql8., You tnentioned that ~Iiss Thornhill had a laceration 
upon the thigh, what was the nature of that 7 
Ans.l She had a laceration of the right knee, which was 
suturP.~l at the same tune the scalp laceration was repaired, 
that h~aled up with some scarring, but apparently it does 
all right. She g·ets s01ne pulling- there naturally. 
page ,~2 ~ By the Court: Will there be any limp or any 
pern1anent stiffness to that k~1ee? 
Ans. I don't believe so, there is son1e slight discomfort from 
it, ho,~ever. 
No /uestions by counsel for the Defendants on Cross Exami-natio~ 
Wit I ess sto9d aside. . 
l\1R. OSCAR EL""\VOOD COHRAN, 
:tied a follows: 
EXAMINATION IN CHIEF. 
By ~In. J.\iiiller: ' 
Ql. ~r. Cohran, where do you live Y 
Ans Stuarts Draft, Virginia. 
Q2. at is your occupation? 
Ans I am in business with my Father, Hay, Grain and Feed. 
Q3. lwhat is your age? 
Ans Twenty-three. 
Q4. Were you involved in an accident that occurred in Albe-
marle County, Virginia, on the 6th day of August, 1937? 
Ans Yes. 
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Mr. Oscar Elwood Cohratn. 
Q5. In which direction were you traveling at the time of 
the accident f 
Ans. Towards Charlottesville. 
Q6. That would be east, is that correct? 
Ans. Yes. 
Q7~ What were you riding in f 
Ans. A Ford Truck 
page 23 r QS. What was in the Truck? 
.A.ns. A truck load of hay, or a truck load of straw 
with approximately ten or twelve bales of hay. 
Q9. How much tonnage did you have on at the time of the 
accident? 
Ans. Around four tons. 
QlO. Who was in t11e truck with you f 
Ans. 1\Ir. Clemmer Ramsey. 
Qll. Who was driving? 
Ans. He was driving. 
Ql2. You were on the front seat beside him Y 
Ans. Yes. 
Q13. What was the condition of that road at the place of 
the accident f 
Ans. It had been raining slightly, and it was slick. Just 
enough rain to wet the surface sufficiently to make it slick. 
Q14. What is the nature of the road, is it a wide, straight 
road or is it curvy' 
Ans. The road from Waynesboro to Charlottesville, with 
the exception of the last few miles is very crooked and narrow. 
Ql5. What is approximately the width of the highway a.t . 
the point of impact f 
Ans. Thirty or thirty-five feet. 
Q16. Does that include the shoulder or just the hard sur-
face partY 
page 24 r Ans. That would include the shoulders. 
Q17. At the point of impact, did that accident 
happen on a straight road or on a curve? 
Ans. On a curve, approximately a few feet above the curve. 
Q18. Who was the driver of the car involved in the collisi~ni 
with your truck f 
Ans. Mr. Thornhill, I don't know his first name. 
Q19. Do you see him in the Court Room f 
Ans. I think he is the gentleman with the brown coat. 
Q20. Is that him? (Indicating defendant D. W. Thorn-
hill.) 
Ans. Yes. 
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Mr. Oscar Elwood Cohra;n,. 
Q21. D d you talk "rith Mr. Thornhill after the accident7 
Ans. r. Thornhill seemed very excited, and he made the 
statemenl after the wreck that he was driving too fast, he 
seemed t be very much excited, 1nighty near hysterical. 
Q22. I , your own words, please tell this Jury just ho'v 
this accigent happened, you testified that you were co,rning 
in the d~rection of Charlottesville, and the Thornhill car 
wA~;.av~el!~~ in the opposite direction' 
Q23. Pease state to the Jury just what happened Y 
Ans. is accident happened approximately on top of a lit-
tle knoll, it was not a hill, but a small rise in the road .. There 
are two ·urns on this hill, one swinging to the right and on 
top it s"~ing-s back to the left~ We were coming uphill and 
· had cut he speed of the truck down, it was pulling in third 
gear, wh n we saw this car coming around the curve at a ter-
J 
rific rate of speed, I don't know exactly how fast, 
page 25 but it did not look like it would make the curve, 
so we kept pulling over to the right, because it 
looked l e it was· not going to get by, then ~ir. Ramsey pulled 
it furthe, to the right towa.rds·the bank, and Mr. Thornhill's 
car struck us over the left fender in between the radiator and 
headlight. 
Q24. "Jha.t part of the Thornhill car struck your truck Y 
Ans. The whole left front of the car, fender, bumper, 
radiator J headlight on the left side. 
Q·25. What part of your truck did it strike? 
Ans. ~t struck approximately the center of the truck be-
tween t e radiator and left fender. 
Q26. . id not strike the front part 1 
Ans. Yes, sir, right over the bumper and radiator. 
Q27. There is a consiilerable grade approaching the point 
of impadt, in the direction your truck was traveling, is there 
not? ± Ans. es, sir. 
Q28. nd I believe you said you were in third gear f 
Ans. !es. 
'Q29. J!ow fast would you say your truck was traveling at 
the timei? · · 
Ans. !ot over 15 miles an hour at the most. 
Q30. ow fast would yQu say the Thornhill car was travel-
ing, if ou can approximate it! 
Ans. hat would be hard to say, but I would say approxi-
mately 5 miles an hour. 
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Mr. Oscar Elwood Cohran. 
page 26 ~ Q31. None of the occupants of your truck were 
injured in the accident, were they? 
Ans. I twisted a muscle in my leg, and when I got out I 
could not hardly walk, hut it was nothing serious. 
Q32. You were not personally acquainted with 1\fr. Thorn-
hill the driver of the car, were you? 
Ans. No. 
Q33. Have you seen him since the accident T 
Ans. Onlv in the Trial Justice Court at Charlottesville. 
Q34. were you present at the time some photographs were 
made at the point of impact? 
Ans. Yes, sir. 
Q35. Who else was present at the timeT 
Ans. I believe Ray Browning of Stuarts Draft was with 
me, ~Ir. Thornhill, Senior, 1\tir. Button, the Photographer and 
Surveyor, I don't believe I rem em bel· their names. 
Q36. ~fr. Rixey and 1\tir. Jameson? 
·Ans. I think ~o. 
Q37. Was the road condition lnld the conditions at the 
point of impact approxhnately the same at the time these 
photographs were taken, as they were at the time of the acci-
dent? 
Ans. vVith the exception of the fact that it had been rain-
ing or misting at the tin1e of the accident. 
Q38. With the exception of the rain the conditions were 
the same? The lay of the land was the san1e Y 
Ans. Yes. 
Q39. The only difference was that at the time of the acci-
dent the road was wet f 
page 27 ~ Ans. Yes . 
. Q40. The location of the road or topography of 
the land, none of that had changed T 
Ans. No, sir. 
Q41. l\tir. Cobran where was your truck when it came to 
rest after the in1pact 1 
Ans. It was over on the extreme right-hand shoulder of the 
road, the front wheels were off, and the right rear wheel 
·was off, the truck was as near off the road as it was possible 
to get it. 
Q42. Which side of the road has the widest sl1oulder, I mean 
in the direction you were coming or on the other side f 
Ans. On my side of the road. 
Q43. Is there a wide shoulder on that side of the road 7 
Ans. No, sir, not very wide, there is a bank there. 
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Mr. Clernmer Ramsey. 
Q44. w· here did the Thornhill car go after the impact, where 
did it c me to rest V 
Ans. pproximately cross ways of the road. 
Q45. hich side of the road was it sitting on, when it 
came t rest! · 
Ans. I don't recall. 
Q4G. he occupants of the Thornhill car were injured and 
carried to the hospital, were they notV 
Ans. Yes, sir, carrieP. in a pick up truck. 
Q47. ere you present when that photograph was made? 
Ans. Yes, sir. 
Q48. iWho is that gentleman standing in that photographY 
Ans. That is my picture. 
Q49. Does that Photograph show the general 
. condition of the road at the point of impact Y 
Ans. Yes, sir. 
Q50. at does that point where you are standing indicate Y 
Ans. That indicates approximately the front of my truck 
when r. Thornhill crashed into me. 
Q51. Do you mean the left wheel or right wheel? 
Ans. Approximately the center of the truck. 
Q52. Do these photographs show the general condition of 
the roa , approaching the curve Y (Handing witness several 
photogtaphs.) 
Ans. Yes, sir. 
Q53. You were present when each of these photographs were 
made? 
Ans. Yes, sir, I delivered a. truck load of hay in Char-
1ottesv· le and was on my way back. 
No ~ estions on cross examination by counsel for defend-
ants. _I 
Witless stood aside. 
MR. CLEMMER RAMSEY, 
another witness for the Plaintiff, being duly sworn, testified as 
follows1: 
EXAMINATION IN CHIEF. 
By Mr Miller: 
Ql. lease give the ·Court your full name? 
Ans. Clemmer E. R-amsey. 
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Mr. Clemrner Ramsey. 
Q2. Where do you live, Mr. RamseyY 
page 29 } Ans. Stuarts Draft, Virginia. 
Q3. What is your occupation T 
Ans. I work for Mr. Weaver in-
Q4. Mr. Ramsey were you the driver of a truck belonging 
to Mr. Cohran that was involved in an accident in Albemarle 
County, Virginia, on the 6th day of August, 1937 Y 
Ans. Yes, sir. 
Q5. Who was in the truck with you 1 
Ans. Mr. Elwood Cobran. 
Q6. Where were_you going? 
Ans. I think to Virginia Beach. Headed towards Char-
lottesville. , 
Q7. What was in the truck f 
Ans. Mostly straw and a few bales of hay. 
QB. How much tonnage did you have on the truck? 
Ans. I would say between three and a half and four tons. 
Q9. This accident· occurred in Albemarle County did it not Y 
Ans. Yes, sir, I think that is right. 
QlO. With whom did you have this col_lision, who was the 
driver of the other carY 
Ans. Mr. Thornhill. 
Qll. Do you see Mr. Thornhill in the Courthouse7 
Ans. Yes, sir, I don't know his initials. 
Ql2. After the accident did you have any conversation with 
J\fr. Thornhill T · 
Ans. I heard him make a statement that he was just driving 
too fast, he reckoned, to make the curve. 
page 30 ~ Q13. What was the condition of the Highway 
on this particular day 7 
Ans. It had been raining right smart, I don't know whether 
it had exactly quit then or not. The road was pretty wet. 
Q14. You were coming in the direction towards Charlottes-
ville? 
· Ans. Yes, sir. 
Q15. Is there or not right much of a grade approaching 
the point of collision? 
Ans. Right smart. 
Q16. At the point of collision was there a curve or was the 
road straight Y 
Ans. No there was a curve. 
Ql7. You- were not present when photographs were made 
of the scene of this accident, were you Y 
Ans. No. 
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Q18. ow fast was your truck traveling at the time of the 
collision! 
Ans. l would say about 15 miles an hour. · 
Q19. ~hat gear were you in? 
Ans. econd or third, whichever they call it. · 
Q20. ow fast would you say, if you can approximate it, 
that the! Thornhill car was traveling f 
Ans. tt would be kind of hard to do. 
Q21. pan 't yo11 approximate it f 
Ans. r• would say around fifty or fifty-five miles an hour. 
Q22. Please tell the Jury in your own words as 
page 3~ ~ nearly as you can just ho·w this accident happened¥ 
I Ans. 'V e were coming up this hill and I had 
changed into third gear, and was just about ready to change 
back into second, when I saw this car coming around the 
curve, II saw the road was 'vet and at the speed it looked like 
he was ~·unning I didn't think he would make it, so I cut to-
wards the Bank and he came in ahead of us. 
Q23. Did this accident happen on your side of the road 
or on ts side of the road~ 
Ans. I would say on our side of the road. 
Q24. as your truck on or off the hard surface? 
Ans. ThP. right wheels and the left front wheels were off, 
and the left rear wheel might have been on the hard surface 
just a little bit. 
Q25. ~here was your truck struck f 
Ans. I think it was struck kind of behveen the headlight-
the sid of the radiator, the headlight, front fender on the left 
side wl're all struck. Q26. What part of the Thornhill car was damaged? 
Ans. As near as I can remember it seemed like the whole 
front end of his car was damaged. 
Q27. The occupants of the Thornhill car were carried to 
the hos ital aftei· the accident, were they not? 
Ans. Yes, sir. 
Q28. The only one you heard make any statement was Mr. 
D. W. hornhill, the driver? . 
Aus. Yes, sir, the driver. 
Q29. 1\:fr. Ramsey was the condition of that high-
way on the day of this acideut such that it would 
be safe/ to drive upon 1 · 
1'Ir. Nottingham: We object. 
The 'Court: The objection is sustained. 
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CROSS EXA~1IN ... L\.TION. 
By 1.\fr. Paxson: 
Ql. This Thornhill car when you first saw it, Mr. Ramsey 
was on its proper side of the road, 'vas it not? 
Ans. Yes, sir. 
Q2. Isn't it a fact that when the Thornhill car got opposite 
you, it skidded over into your truckl 
Ans. It seems so, the way I saw it, it just came across the 
road and hit us. 
Q3. Did you examine the road after the accident Y 
A.ns. Yes, sir. 
Q4. Were there any marks on the road Y 
Ans. Yes, sir, there were marks on the road. 
Q5. And they showed the car had skidded, did they not 7 
Ans. They showed that they had used their brakes. 
Q6. The marks at the point of the impact were different 
from the marks made further up the road were they not Y 
Ans. As well as I remember all the marks were right to-
gether. ' 
Q7. They came right across from his side of the road into 
your truck, did they not~ 
Ans. Yes. 
Q8. The skid marks went diagonally across the road, is 
that correct? 
Ans. Yes, they seemed to go on across the road. 
page 33 ~ Q9. That hig·hway from the foot of the moun-
tain until it gets to Crozet is a different kind of 
macadam than most of the highways, is it not~ 
Ans. Nothing outside of being narrow and crooked. 
QlO. Isn't Route 250 from the lVIountains into Yancey's 
1\Hll, 'vhat they call slick finished macadam' 
Ans. I couldn't tell you. ..-
Qll. How did you con1e here today? Y 
Ans. By bus. 
012. Through Charlottesville and lVIadison? 
Ans. Yes. 
Q13. Do you know the kind of highway that runs from 
Madison to Culpeper, you know that is a rough finished ma-
cadam. Now isn't the surface of the road from the foot of 
the mountain to Yancey's Mill a slick finish road, as com-
pared with the road you travelled over from ~fadison to Cul-
peper, this morning? 
Ans. I don't think I know that. 
Q14. You don't know whether that Mountain road is slip-
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pery w en wet, more than this road from Madison to Cul-
peper? 
Ans. No, sir. 
Q15. row many times have you travelled that road from 
the J\1:o 1 ntains to Crozet~ 
Ans. don't 
0 
know a good many times. · 0 
Q16. s it a slick road when it is 'vet? 
Ans. Yes, it is some places. 
Q17. Is the road from Charlottesville to Madi-
page 3 ~ son and from Madison to Culpeper, slick when it 
is wet? 
.Ans. I don't know. 
Q18. ow about the road from Crozet into Charlottesville, 
new 25 , is that slick when wet Y 
Ans. I can't say about that, it might be, I never paid much 
attenti n to it. 
RE-DIRECT EXAMINATION. 
By Mr. 1\Hller : 
Ql. . r. Ramsey, approximately what time was it when 
this ac ·dent occurred? . 
Ans. Well, I think, as well as I can remember, around four-
thirty r five o'clock. 
By the Court : 
Q. I the afternoon 1 
Ans.J Yes, sir 
'Vitnbss stood aside. 
MR. C. W. BLUE, 
anothe witness for the Plaintiff, being duly sworn, testified 
as foil ws: 
EXAMINATION IN CHIE·F. 
By 1\tir Button: 
Ql. lease state to this Jury your name, age and occupa-
tion? 
Ans. C. W. Blue, 29 years old, State Police officer. 
Q2. ow long have you been 'vith the State Police force Y 
Ans. Around three years. 
Q3. ' ere are you located Y 
Ans. Nelson County. 
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Q4. Did you have occasion to examine a wreck on 250 be-
yond Crozet on August 6, 19'37 Y 
Ans. -Yes. =-
Q5. Who was involved in that accident? 
Ans. Corban truck, operated by Mr. Ramsey 
page 35 ~ and an automobile operated by Mr. D. W. Thorn-
hill. 
Q6. Did you make any notes of that investigation? 
Ans. Yes. 
Q7. Have you those notes with you? 
Ans. No. 
Q8. Where are they? 
Ans. After the preliminary hearing in this case, . an insur-· 
ance adjuster-
Q9. Just tell what you did with them? 
Ans. They were destroyed. . . . 
QlO. Do· you recall from your recollection the facts rela-
tive to that accident Y 
Ans. When I got to the scene of the accident, the truck, 
which was a Ford, loaded with hay or straw, was over on the 
right-hand side of the road proceeding east, toward . Char-
lottesville. · 
Qll. You mean the Truck's right-hand side? 
Ans. Yes, sir, the automobile came across the road, where 
it had collided with the front end of this truck. · 
Ql2. Were both carS' still there? 
Ans. Yes. 
Q13. Had they been moved? 
Ans. I don't think so. · 
Q14. What time was it when you got there? 
Ans. Somewhere between six and seven o'clock. 
Q15. What was the condition of that road that afternoon Y 
Was it slick or not? 
Ans. The road was wet. 
page 36 ~ Ql6. Both the truck and the car were on the 
right-hand side of the road coming from Waynes-
boro towards Crozet, when you got there, is that correct Y 
Ans. The truck was on the right-hand side. The front 
end of the car was on his left-hand side, the back end was over 
on the other side. 
Q17. What was the position of the car with reference to 
the hard surface? 
Ans. As well as I remetnber the right-hand wheel was close 
to the right-hand edge of the hard surface. 
Q18. Where were the front wheels? 
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~ Ans.- .1The front wheels were somewhat in the same posi-
tion .. I ~hink the truck had been knocked around to its right .. 
Q19. w~ hat portion of the truck was hit, and what portion 
of the c r? 
.Ans. he left front portion of the truck was damaged and 
the who~b front end of the car. 
Q20. Could you tell from looking at the physical condition 
there, whether it was a head on collision or a side swipe? 
.A.ns. tt looked like he ran into the left corner of the truck 
taking h~ the front fender, the lig-ht, the left side of the radia-
tor and J?~mper. . 
Q21. yv ere there any skid marks showing that there had 
been any attempt to stop the carY 
.A.ns. l really cannot say, I could not answer that. 
Q22. You have no recollection of any Y 
Ans. No. 
1
1 Q23. Was there or not any sign warning motor-
page 37 ~ ists coming from the direction of Charlottesville 
or Crozet about any curve? 
.Ans. fnes, sir, there is an S curve sign on top of the hill. 
Q24. ere was that sign? 
.A.ns. n the direction of Charlottesville from this wreck. 
Q25. tlow far was that from the point of impact? 
,. Ans. r really cannot say, but if I were go!ng to guess at 
It-
Mr. J:{ottingham: vVe object to any guesses. 
The ¢ourt: The objection is sustained. If you can giv<:~ 
any rea~onable estimate you may do so. 
Ans.tot knowing the distance exactly I would have to 
guess. 
The ourt : You cannot try cases on g·uesses, if you stepped 
it off, ypu can give that . 
.A.ns. [measured it, but what it was I don't know now. 
By 1\Irfl,. utton: Q26. o you know what the usual distance of putting such 
signs i f 
Ans.jNo. 
Q27. iY ou don't know what the hig·lnvay rules are about 
thatY 
Ans. No. 
Q28. iWhich side of the road was that sign on T 
Ans. On the rig·ht-hand side going in the direction of 
Wayne boro. 
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Q29. Was or was not that sign plainly visible to motor-
ists? 
Ans, Yes, sir. . 
Q30. Do you recall the nature of the sign Y 
Ans. It was an S curve sign, forming a letterS. 
Q31. You are referring to a standard marker 
page 38 } sign? 
Ans. Yes, sir. 
Mr. Button: That" is all the questions we wish to ask Mr. 
Blue at this time, but we re.serve the right to recall him later. 
CROSS EXAMINATION. 
By Mr. Paxson: 
Ql. This particular day of this accident, was your day off, 
wasn't it? · · 
Ans. Yes. 
Q2. You didn't get up to the scene of the accident until a 
right considerable time after it happened, did you Y 
Ans. I was in my civil clothes getting ready to go to a show, 
when I got the call, and I put on clean clothes, and left my 
notebook and other stuff in my old clothes, and in taking 
notes at the scene of the accident, I put it on the back of a 
State Police Bulletin; I don't know how long after the acci-
dent it was, that I had gotten the call, but it is quite a dis-
tance from my headquarters to the scene of this accident, and 
I imagine it took me around a.n hour to get there. 
Q3. Is the scene of the accident in your territory 7 
Ans. No. 
Q4. Have you had occasion in the past two years to travel 
that road frequently Y · 
Ans. Yes. 
Q5. Are you familiar with the difference between rough 
surface and smooth surface highways? 
Ans. Yes. 
Q6. Will you state to the Jury what is the con-
page 39 } dition at the point of this accident? 
Ans. From the foot of the mountain, at Afton, 
or on up to the top, from there down to Yancey's Mill it is a 
slick finish road. 
Q7. Do you know whether from Yancey's Mill on to Char-
lottesville, that is slick or rough :finished Y 
Ans. That is kind of rough :finished. 
46 Supreme Court of Appeals of Virginia. 
Mr. Geo1~_qe .lv.I. J a1neson. 
By tlie Court : The scene of this accident was within that 
- portion that you term slick finish? 
Ans. Yes, sir. 
By ~Ir. Paxson: 
QB. o slick finish highways are being built in Virginia 
now ar they? 
Ans.~No. 
Q9. ~s it or is it not a fact that when wet an automobile 
will sk~tl more readily on the type of road that obtained at 
the point of this accident, than on the rough finish roads that 
are bei:bg- put down all over the state? 
Ans., Yes, sir, they will .. 
"\Vitness stood aside. 
I· MR. GEORGE M. JAMESON, 
anothe11 witness for the Plaintiff, being first duly sworn, testi-
fied as follows : 
EXAl\1INATION IN ·CHIEF. 
By 1\IIr.ll\Hller: 
Ql. You are a photographer living in the Town of Culpeper, 
are yotl not :Mr. J a1neson f 
· Ans. f.1 Yes. Q2. How long have you· lived in Culpeper~ 
pag·e 4 ~ Ans. Twenty-eight years. 
Q3. How long have you been following your 
profesb· on? 
Ans. 'rhirty-two years. 
Q4. id you take spme pictures at the request of Mr. 
Buttonj and m-rself in Albemarle County in lVIay, 1938? 
Ans. Yes, s1r. 
Q5. :pid you take that photogTaph? (Handing witness pho-
tograph.) 
Ans.~Yes. Q6. r. Jameson, who pointed that particular location out 
to yon.? 
Ans.l Mr. Cohran. 
Q7. Who is that gentleman standing in the picture¥ 
Ans. 1\{r. Cohran. 
The Court: The Court cannot follow you, and I don't 
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think the jury can either, unless you identify in some way the 
picture. 
~ir. Miller: I will identify that as Exhibit #1, with the 
testimony of Mr. Jameson. · 
Q8. J\IIr. Jameson, where was your machine setting at the 
time that photograph was madeY 
.A.ns. The Camera was 50 paces from where Mr. Cobran 
stands facing in the direction of Waynesboro. 
Mr. Miller: We formally introduce in evidence this pic-
ture as Exhibit # 1. 
Q9. Mr. Jameson, I hand you another photograph marked 
for identification Exhibit #2, with the Testimony of George 
M. Jameson, did you take that picture~ · 
Ans. Yes, sir. , _ 
page 41 ~ QlO. Which way is your camera facing in that 
picture? 
Ans. :Camera is looking toward Waynesboro. 
J\{r. J\1:iller we formally introduce this picture as Exhibit 
#2 in evidence. 
Qll. I hand you another-
Mr. Paxson: I think this one, Exhibit #2 ought to be 
identified. 
Q12. 1\fr. Jameson please state to the jury where your 
camera was sitting when you took this picture? 
Ans. The camera was sitting at the point !fir. Cobran iden-
tified as point of accident looking towards Waynesboro. 
Q13. ~fr. James on, I hand you another photograph marked 
for identification Exhibit #3, with the testimony of George 
l\L ,Tan1eson, did you make that photograph? 
Ans. Yes, sir. 
Ql4. Where was your camera sitting when you made that 
picture? 
Ans. The Camera was sitting at the point J\{r. Cobran iden-
tified as the point of the accident looking toward Charlottes-
ville. . 
Q15. Mr. Jameson, I hand you another photograph marked 
Exhibit #4, with your testimony, and ask if you made that 
photograph 1 
- ' . 
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Ans .. Tes. 
Q16. Where was· your camera sitting when you made that 
picture?~-
Ans. 9&mera was 25 paces from where Mr. Cobran was 
standin in ·picture #1, looking· toward Charlottesville. 
By th Court: The camera was to the west. 
Ans. Facing towards Charlottesville. 
Mr. iller: We formally introduce this picture as Ex-
hibit# . 
Q17. hand you another photograph marked Exhibit #5, 
and ask you if you made that photographY 
Ans. Yes. 
Q18. here was your camera sitting when you made that? 
Ans. :
1 
amera was 67 paces from pole facing towards Char-
lottesvi le. 
Mr. iller: I don't think that is properly identified, we 
will not introduce that at this time. 
By th Court: 67 paces east or west of that pole. 
Ans. ~~as west of the pole. 
By Mr. JM1ller: . 
Q19.f:r. James on, I hand you another photograph marked 
Exhibit #6, and ask if you made that photograph t 
Ans. es, sir. · 
By t e Court: #5, has not been introduced. 
Mr. iller: No, sir. 
Q20. here was your camera sitting when you made that 
photog aphY 
Ans. Cameron was on the left bank of the highway coming 
from harlottesville, facing in direction of Waynesboro, 
- camera approximately 50 paces from apex of curve, as shown 
by _pole . 
Q21. Those poles are approximately the apex of that curve? 
Ans. Yes, sir. _ · 
Q22. Your camera was 50 paces in what direction from 
those oles? 
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page 43 ~ Ans. 50 paces east. 
Q23. Facing the curve? 
.Ans. Yes, sir. 
Mr. Miller: We formally introduc~ that. in evidence as 
exhibit #6. 
Mr. Miller: Upon ag-reement we introduce #5 in evidence. 
Witness stood aside. 
MR. C. W. BLUE, 
recalled as a witness for the P~aintiff, testified as follows: 
EX.A1IIN.A.TION IN CHIEF 
By J\IIr. Button: 
Ql. Mr. Blue there ha~ been introduced in evidence here 
several photograph, Exhibit #1 of which, has a picture of 
Mr. Cobran in it, and I ask you if you can identify that pic-
ture, as being a picture of the place where the accident oc-
curred' 
Ans. Yes, sir. 
Q2. Can you point out on that photograph where in your 
opinfon this truck and car were located when you got there 
to irivesti~ate the 'vreck' 
. Ans. ·Yes. (here indicates by marks on picture). 
Q3. I understand then that in your opinion the accident 
. occurred at the point you have indicated by the cross marks 7 
Ans. Yes. 
Q4. Which is somewhat further around the curve towards 
Charlottesville, than the point Mr. :Cobran is standing? 
Ans. Yes, sir, the reason I say, that is the whole truck had 
g·otten out of the curve. 
page 44 ~ Q5. Towards Charlottesville? 
Ans. Yes. 
Q6. So the truck had con1pletely gone around the curve 
towards Charlottesville? 
Ans. Yes. 
Q7. Were there any marks to indicate that the truck had 
procP.eded further at the point of the impact? 
Ans. I 'vould say it carne to rest at the point of impact. 
Q8. From your recollection and investigation, the point 
of impact was further around the curve than stated by Mr. 
CohranY 
50 Supreme Court of Appeals of Virginia· 
M'r. S. F. Rixey. 
Ans. I did not hear 1Ir. Cobran's statement. 
No q estions by counsel for defendants. 
Witn ss stood aside. j MR. S. F. RIXEY, 
anothe witness for the Plaintiff, being duly sworn, testified 
as foll ws: 
EXAMINATION IN CHIEF. 
By Mr. Button: 
Mr. utton: It is admitted that Mr. Rixey is a Civil En-
gineer,~y counsel for the Defendants. _ 
Q1. r. Rixey, did you accompany Mr. Miller and I to the 
place o. Route #250, beyond Crozet to make a plat of the 
road? l Ans. Yes. 
Q2. ' id you make a plat of that road f 
Ans.jYes. · · Q3. 's that the platf . · 
AuR. 'rhat is the plat. 
Mr. Button: We formally introduce that in evi-
page 4~~ dence marked Exhibit FSR # 1. 
Q4. ill you explain that to the Jury? .. 
Ans. The place that was pointed out to me is on a curve 
and to the west of the curve there is a tangent of about 350 
feet, straight away, 'vhere there is another curve, that is to-
'vards~aynes boro-
Mr. ottingham: Who pointed that out to you? · 
Ans. That was pointed out to me by different parties, Mr. 
Cobra . pointed out to me the place where he said the front 
of his ruck was at the time of this accident. The tangent 
going oward Crozet or Charlottesville, is with slight varia-
tion al ost straight for about a quarter of a mile. The curve 
itself as a. short curve, but the total amount of curvature 
was 29 3/4°, arid all that curvature takes place in about a dis-
tance o 130 feet, not that the curve is unif.orm, but the total 
change of direction is about 130 feet. After I set up my in-
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struments to line myself up, I noticed off toward Charlottes-
ville about five feet a stick, I stepped up to that stick, and 
that was the point where the two tangents would intersect. 
That stick was 91/2 feet from the oute.r edge of the maca~am, 
and that point is marked .A. on the plat. What lead me away 
first was the fact that the face of the macadam was crumbled 
down on the side towards Charlottesville, and there were a 
nurnber of tracks, this 'vas in May, not August, but out on 
the shoulder there were a number of tracks where a a num-
ber of cars had driven entirely out to make this 
(Apparently omission from transcript.-Clerk.) 
page 46 ~ Mr. Nottingham: If the Court please, I don't 
think that is in this case, that a number of cars 
had driven out there on the shoulder of that road. 
The Court: He is just explainin 0' the condition of the 
ground, but it is not plain that thes~ tracks were made at 
the time of the accident, do you object? 
Mr. Nottingham: I don't know what he is coming to. 
Mr. lVIillei·: We have made no contention that they were 
the tracks of this car. 
A.ns. (Continued) l\{easuring from the stake that the State 
Highway had set it was 65 feet going to,vard Waynesboro 
to the point where the curve seemed to cease, and what I. took 
to be the tangent would begin. Going in the other direction, 
it would be 65 or 70 feet, before the road straightened out 
going towards Charlottesville. 
By the Court:· Do you mean that the two ends of the S 
curve WAre of about equal length? 
Ans. Equal length from the stake. 
By the Court: Were the two ends also of about an equal 
degree of curvature? 
Ans. I suppose so, there is no way to tell that exactly, ex-
cept one. side was more crumbled down by cars on the edge 
than the other. 
By Mr. Button: 
Q5. What was the width of the macadam, there, Mr. 
Rixey? 
Ans. 18 feet. . 
Q6. The width of the macadam was 18 feet Y 
Ans. Yes. 
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Q7. Was that uniform Y -
page 47 ~ Ans. Except for about a foot where this edge 
_was crumbled down, I marked that place. 
Q8. __ Wlhat was the elevation of the slope Y 
Ans. ·r,he grade going· from Waynesboro up to the curve 
on the t~ngent was about a 2% grade, 2 feet in the hundred, 
that rani uniformly up to the point where the curve began, 
from th~t point on it varied from 2% down to 1%, or an 
average jof about l1f2%. rrhe elevation at the middle point 
of the curve and the elevation at the end of the curve, which 
was abo*t 65 feet, they were the same, it had gotten to a point, 
after the middle of the curve it was nearer level out towards 
Charlot~esville, I did not go any further than that 65 feet. 
Q9. I !understood you to say a few minutes ago, that go-
ing eas~ towards Charlottesville from that curve there was 
approxi~ately a quarter of a mile straight? 
Ans. "fes. 
QlO. Was that rather level or son1e grade~ 
Ans. ['hat was slig·htly downgrade, but not so steep as the 
other si~,e. . Qll. · o a car approaching this curve from Charlottesville 
going t , ward Waynesboro was going· slightly upgrade, and 
had a clear distance of approximately a quarter of a mile l 
Ans. ]Yes. 
Q12. ~id you measure the shoulders in addition to the 
macada 7 
- Ans. Yes, sir. 
pag·e ~ ~ Q13. What is the width of those? 
_ 1 Ans. On the inside of the curve it was about 3 
feet, I 1peasured it in four or five places. 
Q14. liat is the right-hand side approaching Waynesboro? 
Ans. Right-hand side approaching Waynesboro would be 
3 feet, · at was n1easured from the hard surface to the slope; 
on the ther side from a point about the middle of the curve 
it is ab ut 9 feet, then as it goes on up toward Waynesboro, 
it come down to six or seven feet. 
Q15. Are there any banks on either side or both _sides of 
that curve? 
Ans. There are banks on both sides. 
estions by counsel for Defendants, on cross examina-
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the Plaintiff, being duly sworn, testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. Miller: 
Q1. You are ~Iiss Laura Thornhill t 
Ans. Yes. 
Q2. You are the plaintiff in this case, and you reside in 
the Town of Culpeper, do you not? 
Ans. Yes. 
Q3. How long have you lived in Qulpeper? 
Ans. A.pproxima tely 19 years. 
Q4. Miss Thornhill what is your age¥ 
Ans. Thirty. 
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Ans. Teaching. 
Q6. Where do you teach Y 
Ans. Lignum School. 
Q7. That is in Culpeper County? 
Ans. Yes. 
Q8. Miss Thornhill you were in an automobile accident 
that occurred in Albemarle County, Virginia, on the 6th day 
of August, 1937, were you not? 
Ans. Yes. 
Q9. Who was in the car with you at the time¥ 
Ans. My brother, D. W. Thornhill and Judson Miller. 
Q10. Who was driving the car¥ 
Ans. D. W. Thornhill. 
Q11. Whose car was it? 
Ans. Otis Thornhill, Jr. 
Q12. Otis Thornhill, Jr., is your Brother, also? 
Ans. Yes. 
Q13. What kind of car was it? 
Ans. Dodge. 
Q14. It is a Dodge Sedan, is it not? 
Ans. Yes. 
Q15. 1fiss Thornhill where were you going at the time of 
this accident, what was your destination? 
Ans. We were going to Fishersville, a little beyond Fish-
ersville to attend a rehearsal of my Brother's marriage. 
Q16. Your brother, Otis Thornhill, Jr., was to 
page 50 ~ be married the next day, was he not Y 
Ans. Yes. 
Q17. You left Culpeper about 'vhat time? 
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Ans. We left Culpeper about a little after four, I would 
say. 
Q18. And at the time you left you and your brother, D. W. 
Thorn ill were the only two occupants of the carY 
Ans. Yes. 
Q19. Where did you pick up Judson Miller Y 
Ans. In Charlottesville. 
Q20. What time did you arrive in Charlottesville? 
Ans. About five o'clock I think. 
Q21. Were you on time or behind time when you left Char-
lottesvllle Y 
Ans.j We were behind time. 
Q22. WJ!at time were you supposed to have arrived in 
Charlo~tesville, what time was your appointment to meet 
lVIr. Mtller in Charlottesville Y 
Ans.l I don't know. 
Q23. What time were you supposed to get to Fishersville Y 
Ans. About five-thirty. 
Q24. Do you recall what time you actually got to Char-
-lottesv lie, approximately? 
Mr. Paxson: She just answered that question, she said 
five o' .lock. 
Q25. Do you remember what it was that the car in which 
you 'v re riding collided withY 
Ans No I do not. 
Q26. Were you knocked unconscious in the col-
page 1 ~ lision Y 
Ans. Yes. 
Q27. Who was driving the car at the time of the collision? 
Ans. I suppose the same one, who was driving before the 
collisi n took place, D. W. Thornhill. 
Q28. D. W. Thornhill was driving when you left Charlottes-
ville? 
Ans. Yes. 
Q29. And no change, that you recall, was made in the 
driver. 
Ans No. 
Q30 What was the condition of the weather on this par-
ticula day, at the time of the accident! 
Ans Before the accident it had been raining. 
Q31 What was the condition of the highway immediately 
prece ing the accident Y 
Ans It was very slick. 
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Q32. Was it a straight or curvy highway! 
Ans. It was curvy. 
Q33. Were you familiar with that road over which you 
were traveling7 
Ans. No, I was not. 
Q35. Miss Thornhill, can you approximate the speed that. 
lVIr. Thornhill was driving immediately preceding the acci-
dent7 
Mr. Paxson: If the Court please, I think that question 
is improperly put to the ·witness. In the first place, approxi-
mations of speed are never proper, if the witness is prepared 
to testify positively to speed. I don't know that 
page 52 ~ this witness can tell us the speed of the car. I 
think the question ought to be asked first before 
she is asked to approximate it: 
The Court: Yes, I think that is correct. 
Q36. Do you know the speed this car was traveling imme-
diately preceding· the accident, the exact speedY 
Ans. I do not know. 
Q37. Can you approximate how fast the car was traveling¥ 
Ans. I cannot just before the accident.· 
Q38. I believe you said you were knocked unconscious in 
the accident? 
Ans. Yes. 
Q39. Where were you when you regained consciousness 7 
Ans. I don't know. I was in a truck. 
Q40. Had you gotten to the hospital Y • 
Ans. No. 
Q41. You were carried to the hospital by some motorist 
who came by, were you not? 
Ans. By someone, I don't know whom. 
By the Court : Did you regain consciousness before or 
after you were taken from the scene of the accident? 
Ans. Afterwards. 
By Mr. Miller: 
Q42. You have no recollection of how the accident hap-
pened? 
Ans. Not any. 
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~ Ans. Yes. page 53 Q44. lVIiss · Thornhill please tell this Jury what injuries you received in this accidentf 
Ans. ~he most severe injury was this cut in my forehead. 
Q45. 'fill you please lift your hat so the jury can see that 
scarf 1 
Ans. Yns. In this direction here and down under the brow 
here. (~dicating- a scar over the right eye, extending down 
into the J eyebrow, and extending out frmn the eyebrow in 
both directions.) 
Q46. How long were you a patient in the University Hos--
pital Y I 
Ans. Two weeks and two days. 
Q47. 4-nd I believe your doctor \Vas Dr. J. ~L 1Ieredith 
who test~:fied here this n1orning 1 
Ans. Yes. 
Q48. WJlat has been your condition Miss Thornhill since 
leaving· the hospital with reference to your ability to con-. 
centrate! or memory, or any suffering that you have, if any, 
or that you have had? 
Ans. It has been difficult for me to concentrate, in my work, 
which w~s mostly mental work, and it is hard to remember 
distinctly. 
Q49. Have you had any sufferings as a result of the in-
jury? I 
Ans. After the accident I suffered \vith pains and head-
aches. I 
Q50. :bo you still suffer with pains and headaches? 
Ans. No. " 
Q51. r,o you recall for how long you did suffer with paing 
and heaoaches after the accident Y 
Ans. Up until about December, I suppose about three 
/ months. · 
page 541 ~ Q52. ~Iiss 'rhorilhill, after you came home from 
) the hospital were you confined to your bed or notal 
Ans. [was. 
Q53 .. For how long a period~ 
Ans. !About five days. 
Q54. ~ere you under the supervision of any local doctors, 
after yqu returned homeY 
Ans. iYes~ 
Q55. iWho was your local docto~? 
Ans. ~r. Burnett. 
Q56. !Dr. 0. I{. Burnett? 
Ans. rYes. 
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Q57. Miss Thornhill, I believe you received also a knee 
injury, did you not¥ 
Ans. Yes. 
Q58. That was dressed from time to time by Dr. Burnett7-
Ans. No that was completed at the hospital. . 
Q59. Do you suffer any at the present time from the in-
jury you received to your knee 7 
Ans. The rig-ht knee, if I sit for any length of time, be-
comes somewhat stiff. 
Q60. It was the right knee that was injured T 
Ans. Yes, more than the left, both were injured. 
Q61. The most serious injury was to your right knee t 
Ans. Yes. 
. Q62. Do you still have difficulty in remembering or con-
centrating! 
Ans. Not as much as I had right after the ac-
page 55 ~ cident. 
Q63. Do you have any Y 
Ans. Yes, some. 
Q64. When was the last time you were examined by Dr. 
Meredith! 
Ans. On the 30th of May. 
Q65. On the 30th .of May, 19387 
Ans. Y P.s, it was the last of ~lay, I think. 
Q66. Do you still suffer with your knee· at the present time! 
Ans. Not any more than that·slight stiffness. 
Q67. Miss Thornhill did y.ou pay certain amounts at the 
University of Virginia Hospital for your medical and doc-
tors bills 7 
Ans. Yes. . 
Q68. Do you recall the amount you paid the University of 
Virginia Hospital, I hand you a r-eceipt from the University 
Hospital and ask you if that is a correct bill, the total bill 
was· $160.85, Cash $87.00, Balance $73.85, marked received 
in full $73.85, University of Virginia Hospital, E. C. Harlow. 
The $87.00 was apparently paid in,cash, is that a correct state~ 
ment of your hospital bill 7 
Ans. Yes. 
Mr. ~filler: We formally introduce this in evidence marked 
Exbibit #LT 1. 
Q69. T hand you receipt from MTs. Mary Ryalls, S nights 
as nurse $40.00, is that correct? 
Ans. Yes. 
\ 
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I Mr. Miller: We formally introduce that in evi-
page 56 ~ dence n1arked Exhibit # LT 2. 
Q7o.lr hand you a receipted bill from Dr. 0. K. Burnett, 
$12.00 and ask you if that is correct? 
Ans.IIt is. 
~fr. 1\filler: We formally introduce that in evidence marked 
Exhibi~ #LT 3. 
i 
Q7l.II hand you receipted bill from Dr. J. ~I. Meredith, 
$40.00 is that correct~ 
Ans. ~Yes. 
~Ir. Miller: \Ve formally inh·oduce that in evidence marked 
Exhibit #LT 4. 
I Q72. ;Did you pay any other nurses at the hospital f 
Ans.l ~Irs. Richardson. 
Q73. How much was paid her? 
Ans. i $75.00 I think. 
Q74.1We have no receipt for that, but I have a cancelleu 
check ih the sum of $75.00, payable to Ellen Richardson, is 
that thr!· check you paid her? 
Ans. Yes. 
~Ir._:~Eller: vV c formally introduce that in evidence marked 
Exhibit #LT 5. 
I 
Q75.1l\!Iiss Thornhill prior to this accident did you or not 
make any protest to the driver of the automobile as to the 
speed r! t which he was driving' 
A.ns. I did. 
Q76. I At what time did you make this protest and what did 
you teU him? 
I Ans. I told him that the first five or ten minutes 
page 57 ~ of a rain was supposed to be the most dangerous 
I 
time, and not to drive so fast. 
Q77. Did you think that he was driving too fast at the time 
you nutde that statement? 
A.ns.l Yes, I thoug·ht he was driving too fast for the condi-
tion of I the road. 
Q7s.
1
· Did he or not l1eed your warning 1 
Ans.
1 
That is about the last thing· I remember. 
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CROSS ExAMINATION. 
By ~Ir. Nottingham: 
Q!. How far \Vas that from the point of the accident, that 
yo_u told him about the road being dangerous? 
Ans. I don't know where the accident took place. 
Q2. Do you know about how much time elapsed before you 
got to the point of the accident after you told him that? 
Ans. No I don't remember. 
Q3. vVhen did it start to raining, J\IIiss Laura 1 
Ans. I think it was just after we left Charlottesville. 
Q4. And you say that was about five o'clock Y 
Ans. We got into Charlottesville about five o'clock I think. 
Q5. How long did you stay there Y · . 
Ans. I don't know exactly, but I 'vill approximate it, at 
twenty or twenty-five minutes. 
. Q6. And it did not start to raining until you left Charlottes-
ville, you think Y 
Ans. No, sir, it started raining just after we left Char-
lottesville. 
Q7. So that you had not g-otten out of Charlottesville, but a 
VP.ry fe'v miles before you told hin1 that the first 
page 58 ~ five or ten minutes of a rain was the most danger-
qus time on the road~ 
Ans. I don't know 'vherP. it was I told him that. 
QS. You say you do not recall that in connection with the 
collision' 
Ans. No, sir. 
Q9. Did you see the other car coming, the truck 7 
Ans. No I remember nothing about the approaching truck. 
QlO. Do you recall that after you stated to your brother, 
D. W., that the first five or ten minutes after a rain was a 
dangerous time, that he reduced the speed of the carY 
Ans. I don't remember. 
Qll. You don't know whether it had stopped raining at the 
timP. of the accident or not, do you Y 
Ans. No, sir. 
Q12. N o.w you were on your way with your Brother and 
Judson I\Hller to a rehearsal of your Brother Otis Thorn-
hill's wedding the next day? 
A us. Y cs, sir. 
Q13. That rehearsal was going to be at what time? 
Ans. Five-thirty, I think it was supposed to be. 
Q14. And you were quite late leaving Culpeper? 
Ans. We left a little after four, as 'veil as I remember. 
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I . Q15. Do you know how far it is from here to Charlottes-
ville, by !the way you went¥ 
Ans. ] think it is 46 miles. 
I Q16. So then, you took an hour to go to Char-
page 591 ~ lottesville, 46 miles T . 
-
1 
Ans. We did not leave at four, it was a little 
after I think, I don't know how much. 
Q17. lou did not look at a watch' 
Ans. No, sir. . 
Q18. You were not paying the costs, were you, of any part 
of this ~rip t 
Ans. No. 
Q19. You were just a guest in the car with your Brother, 
D. W., hk was driving? 
.Ans. }:es. 
Q20. ~d the car belonged to your Brother Otis, Jr. 
Ans. ~ es, sir. 
Q21. Do you remember any conversation that you had with 
your Bnother, D. W., besides that cautioning him about run=-
ning to~ fast, do you remember any other conversation par-
ticularly! 
Ans. rN o, not anything particularly. 
Q22. Before the accident Y 
Ans. tNo, sir. . 
Q23. !All that you recall is that you told him the first five 
or ten ~inutes after the rain was the most dangerous time 
on the roadY 
Ans. [!~at is rig·ht. 
Q24. j~1 as that just one remark that you made? Ans. 1That is all I can remember distinctly. 
Q25.,Loid you hear Judson say anything about it! 
A.ns. No. 
page 6~ ~. Q26. Judson was in the same seat with you, 
I· wasn't he! · 
Ans. ,Yes. · 
Q27. jDo yon know whether that remark .was made before or 
after you got to Crozet? 
Ans.
1
1I don't know, because I. don't know where I made it, 
I know it was the other side of Charlottesville. 
Q.28. It started to rain the other side of 'Charlottesville Y 
Ans.,Yes. · Q29. And you made it sometime.after it started raining, but 
you do~ 't know where Y 
Ans.[No. 
I 
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Mr. Miller: I am g-oing to ask permission for Miss Thorn-
hill to show this scar to the Jury, it does not show up plainly 
from here. 
The Court: Yes, she may do that. 
Witness stood aside. 
lVIR. JlJDSON ~!ILLER, 
another witness for the Plaintiff, being duly sworn, testified 
as follows: 
EX.A~IIN ... L\TION IN CHIEF. 
By 1\fr. Button: 
Q1. You are lVIr. Judson H. ~filler, are you not1 
Ans. J. Judson Miller. 
Q2. And you are a son of ~Ir. Burnett ~Liller! 
Ans. Yes. 
Q3. And a brother of Burnett 1\Hller, Jr. f 
Ans. Yes. 
Q4. How old arc you, ~Ir. lVIillerf 
Ans. Twenty-three. 
Q5. Were you expecting· to attend the rehearsal 
page 61 ~ of this wedding· on Aug11st 6, 1937¥ 
Ans. Yes. 
Q6. "\Vhcre were you supposed to be picked up 1 
Ans. Charlottesville. 
Q7. Did you have any arrangements about what time they 
w·ere to pick you up~ · 
Ans. Yes, sir, I told him, the best arrangements I could 
make would be to get to Charlottesville by four-thirty, I had 
to con1e fron1 Richmond by bus. , 
QS. When you got to Charlottesville were the others there 1 
Ans. No. 
Q9. How long· did you wait for them f 
Ans. Twenty n1inutes of an half an hour, something like 
that. 
QlO. Do you recall what time you left Charlottesville? 
Ans. I imagine five or a little after. 
Q11. Who did you go with~ 
Ans. Mr. D. W. Thornhill and Miss Laura Thornhill. 
Ql2. vVhat kind of car were they driving? 
Ans. Dodg·e !Coach. , 
Q13. What was the seating arrangement1 · 
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Ans. ~he baggage was in the back and three of us o~ the 
front seat. 
Q14.' Jiow were you seated 1 
Ans. lr.\Ir. Thornhill was driving, :Miss Thornhill was in 
the middle and I was on the outside. 
Q15. jw as it raining when you left Charlottesville Y 
Ans. [ don't recall, but I don't think so. 
I Q16. Do you have any idea how far you had 
page 62 ~ gotten before it started to raining? 
I Ans. Does not seem to me it was very far, five 
or ten miles something like that. 
Q17. too ·you recall how fast Mr. D. W. Thornhill was driv-
ing thert? . 
Ans. ~cannot say exactly no. 
Q18. ere you watching the speed?. · 
Ans .. No. · 
Q19. IDid you hear Laura Thornhill make any protests as 
to the ~peed at which he was driving·? 
Ans. !Yes, sir. . 
Q20.jHow many times 1 
· Ans. I recall once, but it seems to me it was several times, 
I remember once definitely. 
Q21. /You are under the impression she also protested sev-
eral times? 
Ans. :Yes. 
Q22. Did you yourself make any protest 7 
Ans. No, sir. 
Q23. Would you be able to state with any degree of ac-
curacy as to how close to the scene of this accident the last 
protest, was made 1 
Ans.j I don't think it would be accurate, no, sir. The way 
it seem~ to me, I know there was a car right in front and we 
passed !this car, and it seems to me the last one came at that 




Ans. Yes, sir. . 




were knocked unconscious in the accident, were you 
Ans.l Yes. 
Q26.j' ·Your recollection is not very clear then? 
Ans. No, sir, not after the accident. 
Q27.: Do you recall how close prior to the accident, you 
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passed this other car f Immediately preceding, or was it 
some distance from the scene of the accident¥ 
Ans. I don't know. 
Q28. That was the last protest you remember? 
Ans. It seems that is the way it appears to be now. 
Q29. Would you be able to state with any degree of ac· 
curacy how fast Mr. Thornhill was driving7 
Ans. No. 
Q30. What were you doing immediately prior to the acci-
dent? 
Ans. I think I was talking to Miss Thornhill. I didn't 
know just exactly what the plans were over there that night, 
and I _was talking to her about the plans. 
_ Q31. You don't recall exactly what ~appened immediately 
preceding the accident, is that right? 
Ans. No, sir. 
CROSS EXA~1INA.TION. 
By Mr. Nottingham: 
Ql. Judson you did not think that D. W. was driving at an . 
excessive rate of speed did you Y 
1\{r. Button: If your Honor please, I think he can ask 
him 'vhether he made any protest, or whether any 
page 64 } protest was made, but I don't think he can ask 
hin1 that question. 
The Court: The objection is overruled. 
Mr. Button: We exc~pt. 
Ans. To be truthful about it, I don't know that I paid any 
particular attention to the speed. 
Q2. If he had you 'vould have paid some attention to it, 
would you not? 
Ans. I don't know at the time, whether I would have or 
not. 
Q3. Why~ 
Ans. Because that was the first accident I had, I did not 
realize the danger of them, and for that reason I don't know 
whether I would have noticed the speed or not, unless it was 
extreme. 
Q4. There was nothing extreme about the way he was run-
Jljng7 
Ans. Apparently there was something. 
Q5. Before you got to the scene of the accident, there was 
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nothing lo make you protest about the speed you were riding, 
was the~e, and you were riding on the front seat? 
Ans. No, sir, I did not realize the danger of these cars up 
until th~ time of the accident. · 
Q6. Ybu are 23, and you did not know there 'vas any dan-
ger in ahtomobiles ~ · 
in s;.s·Tt::~::::a:::::::t:::: Ia:o:::::e:~~:dt:: ::i::n;:: 
J. were riding to call your special attention to it, 
page 65i ~ that is all you can say. · 
I Ans. No, sir, I did not notice particular. 
Witnlss stood aside. 
I 
Mr. Button: We wish to call ~ir. Otis R. Thornhill, Jr., 
one of the Defendants, as an adverse witness. 
I 
1 OTIS R. THORNHILL, 
. a witness called by the Plaintiff, as an adverse witness, being 
duly swbrn, testified as follows: 
I , 
EXA~IINATION IN CHIEF. 
By l\{r .11\Hller : 
Ql. ~ou are 1\ir. 0. R. Thornhill, Jr., are you not~ 
Ans. 'Yes. 
Q2. l\Ir. Thornhill on the 6th of· August, 1937, a car belong-
ing to f,ou was involved in an accident was it not Y 
.Ans. IY es, sir. 
Q3. "¥ ou ownP.d that carY 
Ans. [did. 
Q4. ~.believe 1\tlr. Thornhill that on the 8th of August you 
were to be married in Fishersville or near Fishersville Y 
Ans. On the 7th. 
Q5. Mr. Thornhill was there anything on this particular 
date th~t prevented you from driving an automobile Y 
Ans. IYes, sir. . 
Q6. '\'fhat was the trouble? · 
Ans. T had a broken foot in a cast. 
Q7. Tas Mr. D. W. Thornhill, who is your brother, am! 
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who it has been testified in this case was driving your car 
at the time of the accident, was he driving the cat· 
page 66 ~ with your permission~ 
Ans. Yes, sir. · 
1\{r. Paxson: If your Honor please, I don't think that is 
proper. We have not filed any affidavit under the statute. 
Mr. Miller: If you admit all right. 
Mr. Paxson: We have got to admit it, we have not filed 
any affidavit. 
Witness stood aside. 
Mr. l\Hller: If your Honor please, it is stipulated and 
agreed between counsel for the Plaintiff and Defendant that 
D. W. Thornhill was driving the car belonging to Otis R. 
Thornhill •• Tr .• with his knowledge and consent and at his rA-
qnest. With that statemAnt in thA record the Plaintiff rests. 
1\{r. Paxson: If your Honor please we have a motion to 
make. 
(At this point ThP. Court and counsel for the Plaintiff and 
Defendants, retire to the Judge's Chambers.) 
1\tir. Paxson: If the Court please we want to make a mo-
tion. The Defendants, by counsel, move the .Court to strike 
the Plaintiff's evidAnce and assign the followi~g grounds: 
(1). ThP. evidence fails to show that the Defendant, D. W. 
Thornhill was guilty of any gToss or culpable negligence which 
would entit1A the Plaintiff to recover. 
(2). Our second ground is that the evidence utterly fails 
to show that immediately prior to this accident, 
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thP. speed or manner in which the car was being 
operated, even though, she was in a position where she could 
observe road conditions and the manner in which the car was 
being operated, and in .her failure to make any such protest 
she acquiesced in the manner of operation and is g·uilty of 
contributory negligence·, which would bar a recovery. 
The Oourt: I think the Court will overrule the motion at 
thi~ stage with leave to renew it at the end of ali the testimony 
in the case. 
Mr. Paxson: We note an exception. 
. ' 
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MR. D. W. THORNHILL, 
one of he Defendants, being duly sworn, testified in his own 
behalf, as follows : 
I EX.Al\IIN.A:TION IN CHIEF. 
By 1\IIrJ Paxson: 
Ql. ~Ir. Thornhill you are D. W. Thornhill one of the de-
fendants in this case 1 
.Ans.I·Yes, sir. . 
Q2. You are the operator of the Otis Thornhill car, on Au-
g·ust 6th, that 'vas involved in an accident? 
A ly . ns. 
1 
es, s1r. 
Q3. I would like for you to tell the Court and Jury how 
long you have been operating an automobileV 
Ans.j I imagine since I ·was 16 years old. 
Q4. ..{\.nd you are now? 
Ans.l Twenty-three. 
Q5. ¥ ou have had about 7 years experience in automobile 
operation? 
I Ans. Yes. 
page 6S ~ Q6. During that 7-year period have you had oc-
l casion to operate autombiles frequently or infre-
quentlYi~~ 
Ans. I have driven quite a bit, yes, sir. 
By t~e Court: Can you give me a reasonable estimate of 
how n1a.ny n1iles you average a yearf 
Ans.[ The last four years, I have been in college, I have 
not driven n1uch during those four years, I don't in1agine I 
have d#ven over a couple of thousand miles a year. 
I Q7. (j)n the day of this accident you left Culpeper with your 
sister, Laura, to go up to Fishersville, is that correct~ 
Ans.IYes. 
Q8. <ban you tell the Court how far it is to Fishersville? 
Ans.INo, I have never been there. 
Q9. Qan you tell the Court and Jury how far it is from 
Charlottesville to the place where the accident occurred f 
Ans.l The only thing I re!flember, they said it was only 
about fnur miles the other s1de of Crozet. 
QlO. You don't actually know, though? 
Ans. No, sir, just what I heard. 
Qll. vVhat tin1e did you leave Culpeper on this particular 
day? 
Laura Thornhill v. Otis R. Thornhill, Jr., et al. 67 
Mr. D. W. Thornhill. 
Ans. As well as I remember it was soon after four o'clock 
in the afternoon. 
Q12. I believe you stopped in Charlottesville to pick up 
Mr. ~filler, is that correct? 
Ans. Yes. 
page 69 ~ Q13. vVhere did you pick him up? 
Ans. At the bus station. 
Ql4. Down by the Railroad Company station? 
Ans. No the Virginia Stage Lines station, up back of the 
1\ionticello Hotel. 
Q15. Did you stop in Charlottesville anywhere before you 
picked up 1\Ir. 1\Hller? 
Ans. No. 
Qi6. After you picked him up, did you make any other 
stops f 
Ans. I don't remember 'vhether we stopped to get a pack 
of cigarettes, or not, we may have. 
Ql 7. I mean for any length of time¥ 
Ans. No. 
Ql8. "\Vas it raining when you left Charlottesville? 
Ans. No, sir. 
Q19. Where on that road did you encounter rain? 
Ans. It was after we left Charlottesville, I don't know 
whereabouts. 
Q20. Do you know where Ivy Depot is? 
Ans. No, sir. 
Q21. Do you know where you cross the Meachams River 
Bridge? 
Ans. If I seen them I might know where they are. 
Q22. You don't know whether you were a mile out or three 
or four miles out f 
Ans. No. 
Q23. Can you tell the Court and Jury how long 
page 70 ~ you proceeded in that rain before this accident! 
Ans. No, sh-, I don't remember. 
Q24. Can you give the Jury any idea? · 
Ans. No, sir, I don't like to say, because I don't know. 
Q25. Who was checking up on whether you were keeping 
on your schedule or not? 
Ans. No one checking up on it. 
Q26. Did anyone tell you you were going to make it or not? 
Ans. No. 
(~27. Do you know what time you were supposed to be 
there? 
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Ans. ]jive-thirty. 
Q28. :qo you know what tin1e you left Charlottesville f 
Ans. S:omething- after five. 
Q29. Did you know then you could not make it¥ 
Ans. II thought I would h~ve to drive rather fast, if I did 
maba! -
Q30. WhY did you have to be there at five-thirty? 
· Ans. ] 11or rehearsal of the wedding, to be the next day. 
Q31. If you were trying to get up there at five-thirty and 
you had ian appointment with lvfr. ~£iller in Charlottesville 
at four-thirty, why were you so late leaving Culpeper? 
Ans. ~ was 'vorking at the time, and didn't get off until 
twelve-t:Qirty, I came on by and bought some stuff and got 
ready to I go. _ 
Q32. lTou got off at 12:30, and did not leave here until· 
after fofr o'clock Y 
, Ans. Yes. 
page 71!1~ Q33. Can you tell me how far it is from 
Charlottesville to Crozet? 
Ans. ~o. 
Q34. I)o you know where Crozet is? 
Ans. fes. 
Q35. V(las it raining when you went thi."ough Crozetf 
Ans. ] cannot recall. 
Q36. Is your car equipped with a windshield wiper7 
Ans. Yes. 
Q37. :Q>o you recall where you cut that off? 
Ans. No. 
Q38. 'Was it operating when you had the accident? 
Ans. I don't know. 
Q39. ~t had stopped raining when the accident occurred, 
hadn't it? 
Ans. ~ think it 'vas still misting some, was not raining 
real hara. 
Q40. t ou cannot remember whether your windshield wiper 
was on br not? 
Ans. No. 
Q41. ~ow fast were you driving? 
Ans. l don't know exactly, I may have been driving 30, or 
may ha~e been driving 50. 
Q42. I am speaking at the time of the accident, ho'v fast 
were yoh driving? -
Ans. f don ~t know exactly how fast I was driving? 
Q43. liow fast do you think you were driving Y 
i 
I I 
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Ans. I don't know. 
page 72 ~ Q44. You have made a statement· immediately 
after the accident as to your speed, that would 
have been made at the time of your best n1Gn1ory, would it 
not1 
Ans. I don't know, I was not in such go.od condition after 
the accident. 
Q45. What statement did you n1ake at that time 1 
A.ns. I said anywhere fron1 30 to 35 or 40 miles an hour. 
Q46. You had your friendlVIr. ~Eller, and your sister in the 
car with you, didn't you f 
Ans. Yes. 
Q47. lV. ere you driving the auto1nobile carefully and pru-
dently as far as your judgment dictatec11 
Ans. I thought so. 
Q48. You thought you were driving the automobile safely¥ 
.Ans. I thought so. 
Q49. You were conscious of the fact that you had your 
sister and your friend in the car with you? 
Ans. Yes. 
Q50. Can you tell this Court and Jury that you were op-
erating that automobile according to your seven years' ex-
perience in a manner that was prudentf 
~ir. 1\filler: We object, it is not a question of opinion front 
this witness as to whether he was operating the car prudently 
or not. 
The Court: I think the objection is good to the question 
as it was framed. 
Mr. Paxson: 
Q51. In1mediately prior and up to the time of 
page 73 ~ this accident, in view of the road conditions, the 
weather conditions then obtaining, were you op-
erating· your autmnobile in a careful and prudent manner¥ 
Ans. I thought so. 
~Ir. Miller: I object to that if your _Honor please, that is 
purclv a question of opinion. 
The Court: How .he was operating it was a fact. 
1\Ir. :Nfiller: Yes, sir, what speed he was traveling, but 
the question of whether he was operating properly is a ques-
tion of opinion. 
The Court: I think the objection is good. 
1\{r. l\iiller: I move that the answer be stricken out. 
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Q52. lvir. Thornhill up to the time you got to the curve 
in question, which side of the road was your car being op-
erated ~n Y · 
Ans. I was on the right-hand side, until I went to pass this 
other car, and naturally I went around that. 
Q53. ~hat was before you got to the curve Y 
Ans. rrhat was on that straight stretch before you gat to 
the curve. 
Q54. ~at did you do then¥ 
Ans. f went back on my side of the road. 
Q55. hat is what I asked you. How did it get over on 
the left-hand side, as it has been testified it did 
page 74! ~ get? 
· j Ans. I don't know. I saw this truck coming up 
the hill and it looked like the truck was in the middle of 
the roa<[l, and I was not going. to make the turn. 
Q56. ;Did you apply your brakesY 
Ans. !Yes. . 
Q57. !Did the wheels lock f 
A.ns. tr don't know. 
Q58. lAfter you applied the brakes did your car go straight 
forward or sideways? 
A.ns. i'w ent straight as far as I kno·w. 
Q59. ~ere you able to make any measurements after the 
acciden 1 
Ans. ~o. . 
- Q60. [t has been testified there were certain marks com-
ing fi·op your side of the road to the point in the road where 
your c,r came to rest, did you see those marks Y 
Ans .. No, sir, I did not look for them. 
Q61. [f they were there, would they have been made from 
skidding·? · 
Ans. II don't know. . 
Q62. [)o you know whether your car skidded or not Y 
Ans.INo. 
Q63. W' as the road wet Y 
Ans. Yes. 
Q64. I hat is a tolerably sharp curve, isn't itY 
Ans .. As far as I can remember. 
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Mr. Button: We object to the question as leading. 
Q66. Just how long herore the actual impact was it before 
you saw the truck f 
Mr. Button: I think he ought to divert his mind before 
asking that question. 
By the Court: How old are you Y 
Ans. Twenty-three. 
By the Court: You spoke of going to college, what co~-
lege are you attending? 
Ans. University. of Richmond. 
By the Court: Taking a profession? 
4-ns. Taking pre-medical course. 
By }fr. Paxson: 
Q67. How long before the actual impact was it, from the 
time you first saw the truck? 
Ans. I saw the curve and was getting ready to make the 
curve, and then saw the truck coming over the hill. 
Q68. Was it a long' time or was it quick f 
Ans. It happened before I knew what had happened. 
Qti9. You tell this Court and Jury you were fixing to ne-
gotiate the curve and you saw the truck and before you knew 
what was happening it was all over, is that your state-
ment? 
Ans. Yes, sir, as I was getting ready to make the turn I 
saw the truck and sa'v I could not make the turn, and the 
next thing· I knew I had hit it. . 
Q70. Did I understand you to testify that you thought 
when vou saw the truck it was in the middle of 
page 76 ~ the road' 
· Ans. Yes, sir, looked -to me as though it was. 
Q71. As I understand you testify you saw you could not 
make it? 
Ans. Yes, sir. 
Q72. lVIr. Thornhill, did your sister make any protest about 
the n1ethod of operation of the carY 
Ans. Yes, sir. 
Q73. Where 1 . 
Ans. When we :first left home, about a mile or two from 
Culpeper, she said don't drive too fast, I don't want any-
thing to happen, and several times after that, or once after 
that, at least, she cautioned me, after it started raining. 
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Q7 4. Gan you tell the Court and Jury where you were on 
the high~l1 ;vay when she made that staten1ent, I 1nean with re-
. gard to Charlottesville or Crozet 1 · 
Ans. <Dnce before we g·ot to Charlottesville anc'l the other 
time aft~r we got to Chal.'lottesville. 
Q75. You don't know how far past Charlottesville1 
Ans. No. 
Q76. What did she say on the second occasion 1 
Ans. After it started raining she said don't drive too fast, 
it is raiping, and the roads are slippery. 
Q77. 1Vhat did you say or do? 
Ans. I slowed down at that time some, I guess. 
Q78. lVas that the last time she said anything to you about 
it as far as you can recall~ 
Ans. I think so. 
page 771 ~ CIWSS EXAMINATION. 
By ~Ir. [ Miller : 
Ql. 1\{r. Thornhill, you passed another car just before you 
got to this curve where the accident occurred, did~ 't you? 
Ans. 1Y es, sir. 
Q2. Jiow far before you got to this curye was it that you 
passed this other car·¥ / 
Ans. I imagine it was half the distance of that straight 
stretch.! . 
Q3. :ijow far is that straight stretch~ 
Ans. 1\Vhat ~Ir. Rixey said, quarter of a mile. 
Q4. Ylou would say it was half way that straight stretch 
that yoh passed this other car, and that car was going in 
the same direction you were going? 
Ans. ;Y"es. 
Q5. 4fter you passed that car you drove back to your side 
of the r:oad? , 
Ans. iYes. 
Q6. Yjou said when you first saw the truck you thought it 
was in the n1iddle of the roaq.. Did the truck move after you 
first saw it? 
Ans. ~ was not watching the trpck particularly. I was 
trying· to make the turn. 
Q7. 1fou found the truck was not in the middle of the high-
. way, didn't you? 
Ans. [Yes, sir. 
Q8.1nd was on his right-hand side of the highway? 
I 
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.Ans. Yes, sir. 
page 78 ·~ Q9. Did you see this State Highway sign on. the 
side of the highway warning you were about to 
approach an S curvef 
Ans. I did. 
QlO. How far is that sign from the curvef 
Ans. I don't know exactly, I imagine, it is about 35 or 40 
yards. 
Qll. You knew that was a warning to you that you were 
about to approach a curve? 
Ans. Yes. 
Q12. You say you cannot estin1ate the speed your car was 
goingf 
Ans. No, sir. 
Q13. Do you recall making- a statement after the accident 
to 1\:Ir. Cohran in the presence of 1\:Ir. Ramsey that you knew 
you. were driving· too fast 1 
Ans. I think so. 
Q14. That was said after the accident? 
Ans. Yes, sir. 
Q15 .. Didn't Miss Laura Thornhill after you passed this 
other car, tell you to slow down you were driving too fast 1 
Ans. I don't recall her saying anything after I passed the 
other car. 
Q16. Was the protest 1nade while you were passing this 
other car, if you recalU 
Ans. I don't recall. 
Q17. Mr. Thornhill, can you give this Jury any idea of 
approximately how fast you were driving at that 
page 79 ~ time? · 
Ans. I thought I was driving anywhere between 
30 and 40 n1iles an hour. 
Q18. l\ir. Thornhill, do you think it would be· safe for a 
a car driving between 30 and 40 miles an hour to round that 
curve, even with a dry road f 
Ans. Not after you look at it~ no. 
Q19. You had never seen it prior to the day of this acci-
den~ had you! · 
Ans. I had been over it, but I don't ren1ember paying· a 
particular attention to it. 
Q20. Were , you fan1iliar 'vith that highway f 
Ans. No, sir. 
Q2~~- You knew the road was wet? 
Ans. Yes. 
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Q24. You. knew a road sign had warned you, you were about · 
to appr~ach a curve? 
Ans. ~ es, sir. . 
Q25. r ou knew that the road was narrow~ 
Ans. iYes. 
Q26. "&" ou knew the road was slick T 
Ans. Wes. 
Q27. \'our sister, Laura Thornhill, had warned you' to slow 
down ttiat there was danger of an accident T 
Ans. 1Yes. 
Q28. -ret with all that knowledge did you slow down your 
car before rounding that curve? 
Ans. ~ pas~ed this other car, I don't know how fast it was 
1 going. 
page 8Q ~ Q29. You must have been going faster than the 
~1 other automobile in order to pass it? Ans. es, sir. Q30. fr. Thornhill, your counsel asked you if as far· as 
you kne1\v you were not driving your car carefully, I ask you 
now, wfh a road that is narrow and wet. 
Mr. 1-fottingham: We object to the word narrow, it is one 
of the iidest roads in ,Virginia. 
~fr. :Niiller: It is an 18-foot road. 
I 
Q30. 1(continued) On a road approximately 18 feet wide, 
that is Jthe hard surface part, on a day after it has been 
raining with a road that is slick, having been warned that 
you were about to approach an S curve, having been warned 
by youf' sister to drive slow, .d? you think you .were trav-
eling p operly under the conditions that then existed~ 
Ans. Not under the conditions that existed, I don't guess 
I was. l 
Q31. ~Ir. Thornhill, you stated further that when you ap-
proached this curve you saw you could not make the curve 
is that I correct? 
Ans.~'Yes. Q32. ow far were you from the curve when you noticed 
vou co · ld not make this curve? 
"' Ans. !Twenty-five or thirty feet, I guess. 
Q33 .. !What was the reason you could not make this cil.rveY 
Ans. Too much speed, I guess. 
Q34. And after the accident, I will ask you this question, 
J first, the other two occupants were both knocked 
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~ unconscious in the accident! 
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Ans. In my ~ar, yes. 
Q35. And carried to the University IIospital 1 
Ans. Yes, sit. 
Q36. J\iir. Thornhill, did you hear Mr. Cohran or Mr. Ram-
sey and ~Ir. Blue testify this morning¥ 
.A.ns. Yes, sir. 
Q37. The point they marked on photograph marked Ex-
hibit #1, Mr. Cobran is standing where he placed the point 
of accident; and this mark placed l1ere by Mr. Blue is that 
approximately where that accident occurred? 
Ans. I would say so, yes, sir. 
Q38. Which would you say is correct, the place where Mr. 
Cobran stands or the mark Mr. Blue made1 
.A.lis. Somewhere around those two points, I could not say 
because I really did not look at it after it happened. 
RE-DIRECT EXAJ\fiNATION. 
By JM:~. Paxson: _ ... .. . . . Ql. You tell 1\ir. Miller that you now feel you could not 
make the curve on account of speed 1 
Ails. Yes, sir. 
Q2~ T~at is your ptes~nt opinion 7 
.A.ns. 1es. Q3. At the time you did not think so, did you t 
hfi·. Millei': 1 think that is cross examination. 
1\Ir. Paxson : All right i will ask him this, then. 
Q4. Your_ present judgm_~nt on that is that .. on that occa-
. ~ion you 'vere .dr~ving too f~st under the condi-
page 82 ~ hons that o bta1ned at that time? 
Ans. After I ·seen ~he curve, I realized it w~s 
raining, I realize it was speed that caused it, and naturally 
before I did not. . 
Q5. Before you did not realize the condition 7 
Ans. No, sir; 
RE-CROSS EXAMINATION: 
Bv J\.ir. Milier : 
VQl. You told Mr. Cobran and Mr. Ramsey, immediately 
after the accident occurred that speed was the cause of the 
accident, is that correct? 
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Ans. Jhat is right. 
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Witness stood aside. 
;he Churt: It is stipulated by counsel for the plaintiff 
and defehdants, that fro1n the City of Charlottesville to the 
scene of this accident is a distance of approxhnately 17 miles. 
The n!efendants rest. 
The PJaintiffs rest. 
(At tb~s point the Court and counsel retire to the Judge's 
chambers.) 
Mr. P*xson: If the Court please the Defendants, by coun-
sel, desire to renew the motion made at the conclusion of 
the Plaintiff's evidence, and assign the san1e grounds as as-
signed i~ the n1otion as originally n1ade. 
'J.1he Cpurt: Of course, the doctrine laid down in Virginia 
in the B9ggs and Plaeburn case, as the Court of Appeals has 
frequently said it must be applied to the particular facts 
I of the case in hand. The law of the case under 
page 83! ~ the line of Virginia decisions is usually not so hard I' to :find. · The cases, as counsel stated a while ago, 
are being reconciled to the particular facts of the particular 
cases that go to the Court of Appeals. The doctrine that 
there m*st be gross negligence on the part of the gratuitous 
host is firtnly established in Virg·inia, and properly so, this 
Court thinks, following the l\iassachusetts decision, from 
which our Court, as I recall, has first quoted. But, unless 
this coutt is going to overrule the case of Boggs v. Plaebu1·n, 
which, o~ course, it cannot do, and the subsequent cases, fol-
lowing t;he principle laid down in that case, I cannot see that 
under all the evidence in this case that this Plaintiff is en-
titled td recover. The facts have been gone over in argu-
ment b~ counsel, as developed, and the Court is of opinion . 
that a ~erdict on this evidence could not stand, and .that the 
question of gross negligence in this case is not a question 
for the !jury. So, it is of opinion that the motion to strike 
the Pla~ntiffs '. evidence should be sustained. 
Mr. 11iller: Counsel for the Plaintiff excepts to the action 
of the Gourt in sustaining the motion to strike n1ade by De-
fendants, upon the ground that the evidence shows facts upon 
which al jury should pass, as to whether or not the Defend-
ant was1 guilty of gross neglige_nce in this case. 
Teste!: This 3d day of August, 1938. 
ALEXANDER T. BRO,VNING, Judge. 
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page 84 ~ CERTIFIC.ATE #2. 
The plat, purporting- to have been made by Samuel F .. 
Rixey, Surveyor, is the plat and SUI\!ey introduced in evi-
dence as Exhibit #1 with Sa1nuel F. Rixey's testimony. For 
more complete identification I have put rny initials ''A. T. 
B.'' on the back of the plat. -
Teste : this 3d day of Augrist, 1938. 
ALEXANDER T. BRO,VNING, Judge. 
page 85 ~ CERTIFICATE #3. 
The photographs introduced in evidence and referred to as 
Exhibits # 1 to #·6 respectively with the testimony of George 
J\L Jameson, are the original photographs so introduced and 
for the purpose of further identification my initials "A. T. 
B.'' have been by me endorsed on the back of each photo-
graph. 
Teste : this 3d day of August, 1938. 
Laura Thornhill 
v. 
ALEXANDER T. BRO,VNING, Judge. 
Otis R. Thornhill, Jr., and D. W. Thornhill. 
page 86 ~ ORDER DIRECTlNG CERTIFICATES TO BE 
DELIVERED TO CLERI(. 
Pursuant to Section 6253 of the Code of Virginia, I her'eby 
designate and direct Robert Button of ~ounsel for plaintiff to 
transmit and deliver to C. T. Guinn, Clerk of the Circuit 
Court of Culpeper County, Virginia, at his office, the cer-
tificates of· exception signed by me this 3d day of August, 
1938. 
Teste : this 3d day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
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i In the Circuit Court of Culpeper County. 
Laura Thornhill 
I v. ~ 
Otis R.IThornhill, Jr., and D. W. Thornhill. 
NOTICE O:b, APPLICATION FOR COPY OF RECORD. 
I 
To S. ~I. Nottingham, Attorney of Record in the above-styled 
case:! 
Take I notice that on the 8th day of August, 1938, at the 
hour o£ ten o'clock A. M., I 'vill apply to the Clerk of the 
Circuit I Court of Culpeper County, Virginia, for a copy and 










By BURNETT MILLER, JR., & 
ROBERT BUTTON, 
Her Attorneys. 
tin1ely service accepted of the within notice. 
S. ~1:. NOTTINGHAM, 
Of Counsel for Defendants. 
page St ~ Virginia : 
In the Clerk's Office of the Circuit Court of Culpeper County. 
·I, n[ T. Guinn, Clerk of the Circuit Court of Culpeper 
Oounty, Virginia, do hereby certify that the foregoing is a 
true arid correct transcript of the record in the case stvled 
Laura ~hornhill v. Otis R. Thornhill, Jr., and D. W. Thorn-
hill, pending in the Circuit Court of Culpeper County, Vir-
ginia, ~nd that the attorneys of :record for the defendants l1ad 
due notice as required by Section 6339 of the Code of Vir-
1 
I 
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ginia, of the time and place of making- application for a copy 
of the record and of the intention of counsel for plaintiff to 
apply for such transcript before the same was copied, made 
011t and delivered; and I further certify that the original ex-
hibits referred to in certificates 2 and 3 are the exhibits in-
troduced in evidence in the trial of this case and certified and 
identified by the trial judge ; the originals are certified in ac-
(!Ordance with the agreements of counsel for the plaintiff and 
defendants :filed with the record. 
And I further certify that Robert·Button, counsel of record 
for the plaintiff, delivered to me in my office on the 3rd day 
of August, 1938, the certificates he was -
pursuant to. the order of the Judge, entered on the 3rd day 
of August, 1938; and I further certify that notice of the time 
and place of presenting certificates of exceptions to the Judge 
of this court, was duly given in writing to counsel of record 
for the defendants. 
Given under my hand this 9th day of August, 1938. 
C. T. GUINN,. 
Clerk of the Circuit Court of Culpeper 
County, Virg·inia. 
A Copy-Teste: 
1\L B. WATTS, C. C. 
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